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THE IMPORTANCE OF INTERNATIONAL AND COMPARATIVE LAW:
EXPLORING COMPLEX ISSUESIN A GLOBAL COMMUNITY

Raneta Lawson Mack

Amanda Knox sits in an Italian prison convictedtioé sexual assault and murder of her
British roommate, Meredith Kercher, in Perugia/lyita While the criminal charges may be
familiar to audiences in the United States, thenicral justice processes that resulted in Knox's
conviction are probably a mystery to the vast mBjoof American observers. Perhaps as
expected, this lack of familiarity with the Italissystem led many Americans to disparage the
Italian process as unfair and biased against fordefendants. Consequently, while Ms. Knox's
guilt or innocence was the focus of the criminaltm Italy, the Italian criminal justice system
was indicted and put on trial in the United StaMhen considered in a global legal context,
however, different processes do not necessarilyaeninferior or unjust systems. Indeed, a
rush to judgment about the fairness of the Itajimocess as compared to the United States'
system overshadows and perhaps inhibits a deeplerstanding of the unique components that
shape the Italian criminal justice system. Whenn@rang legal systems in other countries, an
appreciation of how those processes function isciatuto determining whether specific
procedures and guidelines have been administeredjust fashion. This type of contextual
assessment shifts the focus from a paradigm tHat wbkether Italian processes are equal to
those in the United States to an in-depth functianalysis that seeks to determine whether Italy
has followed its own processes to reach a justtresu

The ultimate question of Ms. Knox's guilt or innoce will be decided by the Italian
criminal justice system. Whether the Italian crialijustice system has dispensed justice in this
particular case will likely be debated for yearsctume in the international court of public
opinion aided by the insights and critical analyséscholars around the world. Enhancing the
depth and breadth of knowledge about global legaidards is a key function of comparative
legal analysis, particularly in the criminal jugticontext. The comparative process introduces us
to that which is dissimilar, calls upon us to expldhose differences, and then compels us to
examine the impact of those distinctions. In soases, comparative analysis forms the basis to
advocate for legal reform in one system or anotBat, more often, a deeper understanding of
individual systems is an end in itself. In sum, themparative process enhances our
understanding of disparate systems while simultasigaaising awareness of our own systemic
successes and failures. Comparative legal jounpidside a forum to share this knowledge
across a broad spectrum.

As | write this, chaos reigns across the Middle tEes anti-government protestors rally
throughout the region for a "Day of Rage." In Egy flashpoint for the waves of unrest, the
government has responded, in part, by deploying ebunterterrorism forces and disrupting
Internet service throughout the country. These nuassings highlight traditional international
law issues such as democracy, human rights andnaatand individual self-determination.
However, the overlay of social media as a vehigtefdmenting and organizing the current state

* Professor of Law, Creighton University Schooll&w. | am honored to have the opportunity to dbate to the
first volume of the Creighton University Schoollafw Comparative and International Law Journal.

! Ms. Knox's case is currently on appeal. In Decam@010, a judge granted Ms. Knox's petition foiratependent
review of the DNA evidence in the case. The ltaleppellate process allows a review of the casthermerits
much like a retrial in the United States.
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of unrest raises compelling contemporary intermatidegal questions. For example, does a
government that disconnects its citizens from aiomdhat can increase worldwide awareness
of a country's domestic issues and galvanize stifymon around the world violate basic human
and civil rights? Is there a fundamental rightriternet connectivity especially when it might be
used to promote governmental reform? Can socidiarserve as an accurate litmus test for the
extent and depth of the dissatisfaction of a pébpfenally, how can (should?) the international
community respond to such direct appeals? Withoestion, international law scholars will be
dissecting and analyzing these and many otheerklasues for years to come. International law
journals will undoubtedly provide an outlet for éxing these and many other pertinent
guestions surrounding Egypt's transformation.

These two brief examples illustrate the profounteptal and the corresponding benefit of
expanding avenues for scholarly analysis and cetigf comparative and international law. It is
against this backdrop that Creighton University gg&thof Law launches the Creighton
International and Comparative Law Journal (CICLJIis journal hopes to provide a forum for
scholars to discuss the most relevant and timegrnational and comparative issues of the day.
This journal is unique in the history of Creightbaw School because it is our second student-
run journal, it was entirely inspired and initiatbgl a talented group of students, and it is an
online journal. For Creighton Law School, the CIOuill enhance our reputation in the global
legal community and bring well-deserved recognitiorour outstanding concentration program
in International and Comparative Law. For our stud, the CICLJ will provide yet another
opportunity to hone critical writing, editing andadytical skills. For the scholarly community,
because the journal will be published in an onfmrenat, the CICLJ will serve as a means to
distribute scholarship to a vast audience in alfifeshion on a medium that is fast becoming
the preferred method of publication.

The students who invested the time and energy itog lthis journal project to fruition
deserve special recognition. They are (in alphedebdrder): Jeffery Anderson, Michael Forker,
Mark Hoff, Danielle Kerckhoff, Amanda McMichael, &don Mehl and Katherine Stevens. On
behalf of the faculty at Creighton Law School, htaend you for your hard work in producing
this first volume. We are pleased to add the Cl@iL.ihe proud history of Creighton Law
School. We look forward to this first edition dfet CICLJ and anticipate many more volumes
that explore the complexities of international @aodparative law in our global community.



NO INNOCENTSHERE: USING LITIGATION TO FIGHT AGAINST THE
COSTSOF UNIVERSAL SERVICE IN FRANCE

Dorit Rubinstein Reiss
INTRODUCTION

A major difference between United States and Ewang®actice and outlook is found in
the relationship of regulation to competition. hretUnited States, opening a utility market to
competition is described as “deregulation.” In Eagphowever, opening market to competition
is seen as requiring careful regulation after mahppghts and duties are cancelled, to prevent
abuses from powerful corporate actors and proticable interestsWhen | carelessly referred
to the liberalization of the telecommunications kearas “deregulation,” a Swedish interviewee
corrected me: “No. Before, we had an unregulatechapoly. Now, we have regulated
competition.? One reason for this difference in perspective larattributed to a difference in
starting points. The United States had traditigngitovided utilities by means of licensed
monopolies, which while heavily regulated werel gtifivately held companies, while most
countries in Europe provided utilities through oatilized industries administered directly by the
state in some way. Thus, the U.S. already had \avesy of regulation in play, some of which
was eliminated in order to permit competition. Areatfactor is that several countries in Europe
distrust the market to deliver certain kinds of g@@nd thus see a need for careful regulation.
Those involved in regulating the newly competitsertors correctly recognize that the greatest
danger to successful liberalization is the previstate monopoly (the “incumbent”), both
because of its size and power and because it l&xy @wentive not to cooperate with the
liberalization in normal circumstanc&glthough in specific cases operators may haveésts

" Associate Professor, UC Hastings College of the.llaam grateful to Bruce Carruthers, David Cooliddaron
Rappaport, and Francois Varloot for very useful gamts to previous versions of this project and tedEric
Carteron and Shelley Kennedy for invaluable redeassistance and input.

! Vincent Wright, Public Administration, Regulation, Deregulation armeregulation in MANAGING PUBLIC
ORGANIZATIONS: LESSONS FROMCONTEMPORARY EUROPEAN EXPERIENCE 244, 252-253 (Kjell A. Eliassen and Jan
Kooiman eds., 1993) (describing the European corated showing that the result of reforms to libeealsectors
was reregulation, not just deregulation)TE8EN K. VOGEL, FREER MARKETS, MORE RULES 16-18 (1996)
(demonstrating that privatization led to deregolatifocusing on cases from Britain and Japan); @Giarenico
Majone,Cross-National Sources of Regulatory Policymakimdurope and the United Statelsl J.oF PuB. POL'Y
79, 85 (1991). This description is somewhat sintiplicareful observers of regulation across bothoga and the
United States emphasize the connection betweenwititdrawal from delivery and public services angrowth in
regulation.See CREATING COMPETITIVE MARKETS: THE POLITICS OF REGULATORY REFORM (Marc K. Landy et al.
eds. 2007). Nonetheless, | believe it capturegmuiffices in the basic approaches.

2 Interview with a member of the Swedish Post ankédaen Agency, in Stockholm, Sweden (Sept. 7, 2084)ne
of the information included in this article has qpeared in publication before and is based ayinai empirical
research conducted through open ended interviewls &agtors in Sweden, France and England in 2004 Th
interviews were conducted under guarantees of anitpyy as required to get the approval of the logitinal
Review Board at UC Berkeley working under fedeegulations to protect human subjects. For thatoreathe
names of the interviewees, and on occasion (wheioib revealing) the specific location of the mview, will not
be reported, though the date of the interview aednstitutional affiliation of the intervieweesliAbe reported.

% PETER CAMERON, COMPETITION IN ENERGY MARKETS: LAW AND REGULATION IN THE EUROPEANUNION 8, 18, 55-

56 (2002); Damien Geradifhe Opening of State Monopolies to Competition:riVlasues of the Liberalization
Processin THE LIBERALIZATION OF STATE MONOPOLIES IN THEEUROPEAN UNION AND BEYOND, 181, 181-183
(Damien Geradin ed., 1999); Helena Lindskog, Thied@mmunications Market In Sweden From Monopoly To
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that would lead them to support the move to likeasibn? they are less likely to support the
new obligations placed on them following liberatina: they will naturally want to maximize
the advantages accruing to them from liberalizirtglevminimizing the restrictions placed on
their use of their market power. To balance thissgroadvantage of the previous incumbents,
European Union institutions regulating utilitie<tes tend to focus on enforcing competitfon.
This approach comfortably fits the emphasis in Bt treaties on ensuring free movement of
goods and services and preventing protectionistargé national firms against competitidn.
However, the incumbent operator is not the only @dw economic actor in European
member states. Some of the new entrants are ailserfub corporations. The natural image of
the new entrant in communications for many laypedglthe small communications start ‘up,
which can be described in contrast to huge, impaisoulti national corporations or huge
incumbents that initially dominate the market. Buany of the operators entering the European
communications market are “new entrants” to a $jgecountry, but as described in part 1.b, in
no other way resemble a small starf(fhese sophisticated, powerful economic actorsraju
want to maximize the benefits from liberalizati@ne avenue for them is to use the European
Institutions to promote the aspects of liberalimatthey prefer — for example, access to the
incumbent network — and at the same time use tleawvdid the counterweights put in place to
prevent harm from liberalization and avoid obligas put in place to protect valuable interests.
That is not to say that these actors do not nee@qiron against the incumbent, with its inherent
advantages, just to caution that they should noadtematically seen as the “under dog,” a
David needing help against a Goliath. That is natiticism of these new entrants; part of the
philosophy behind liberalization is that the entfynew competitors would bring the benefits of
free market competition to the sector. Sophistatatempetitors, out to maximize their benefits,

Competition, Paper presnted at the 2004 Appliedri&ss Research Conference, San Juan, Puerto R{2009),
available at: http://www.heldag.com/articles/Telecom%20market%B&8&6202004%20%20H%20Lindskog.pdf.
(Last visited April 16, 2010).
* For example, Thatcher convincingly argued thatdeimunications operators in Europe supportedditzation
and achieving freedom from the government as atwagduce political control over them and politiggkrvention
in their actions and to get better access to dageeMark ThatcherThe National Politics of European Regulation:
Institutional Reform in Telecommunicatiois UTILITIES REFORM INEUROPE11, 13 (David Coen & Mark Thatcher
eds., 2001); Mark ThatchelWinners and Losers in Europeanisation: Reforming tdational Regulation of
Telecommunications27 W. EUR. PoL. 284 (2004) [hereinafter Thatcher 2004]. For eieity, several authors
showed that EDF, France’s incumbent electricityrafme supported, even though reluctantly, somerdilzation
since it would allow it to expand to other markatsl it believed it is in a good position to withelacompetition.
lan Bartle, When Institutions No Longer Matter: Reform of Telamunications and Electricity in Germany, France
and Britain 22 J.PuB. PoL'Y 1, 16 (2002); Rainer Eisingolicy Learning in Embedded Negotiations: Explagnin
EU Electricity Liberalization 56 NT'L ORGS 85, 97-99;Rainer Eising & Nicolas Jabkdjoving Targets: National
Interests and Electricity Liberalization in the Eyrean Union 34 CGOoMP. POL. STuD. 742, 745-47 (2001). This
willingness to support initial liberalization, hower, does not undermine the point made here: tleeatgrs may
have an interest in some liberalization, but thep &ave an interest in preserving their own mapketer as much
as possible within the liberalized market.
® Vivien A. Schmidt,Europeanization and the Mechanics of Economic foldjustment9 J.EUR. PuB. PoL'y 894,
908 (2002); Thatcher 200dupranote 4.
® Joachim SchereElectronic Communication Law and Policy of the Epgan Unionin TELECOMMUNICATIONS
LAW IN EUROPE LAW AND REGULATION OF ELECTRONIC COMMUNICATIONS (Joachim Scherer ed., 5th ed. 2005);
Christian Joergeszood Governance Through Comitology? EU COMMITTEES: SOCIAL REGULATION, LAW AND
PoLiTics 311, 316 (Christian Joerges & Ellen Vos eds., }1986hmidt,supranote 5 at 906.

Some examples of smaller telecommunications companinclude Primus Telecommunications,
www.pirumustel.co.uk, Thus, http://mediacentre.thagcompany-information/, and Voxbone, www.voxbaoen.
8 See infranotes 34-39 and the accompanying text.
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can probably balance the weight of the incumbetieb¢han only small new companies, and
thus contribute to competition. But the designdrshe system and its regulators need to be
aware that this is a battle of giants, and dedigrsi/stem to prevent abuses from either side.

This Article demonstrates that this concern isardy theoretical, by telling the story of
how French operators attempted to avoid their usaleservice obligations through European
and then French litigation. In 2001, the EuropeaurCof Justice (“ECJ”) found the French
system of funding universal service in telecommatiins to be in violation of EU laW.
Subsequent funding decisions were repeatedly &itblol( operators in the French administrative
courts, especially the Conseil d'Etat, for a nundfeeasons.

The decision and its aftermath can be seen—as @ dearly saw it—as another
attempt by France to put obstacles in the patheaf entrants. Under this view, France does not
share the ideology of free competition and unrdggdlanarkets and is anxious to protect its
national champion, France Télécom, from competittoough all means fair or foul. However,
the battle around funding universal service camw &ls seen in another light—as a carefully
thought out attack by sophisticated competitorsagegulatory scheme protecting a value they
had no wish to pay for, universal service. A simgaategy—Ilitigating to fight regulation—was
adopted in the United States by industry actorsappit with regulation aimed at them or
burdens put on thef.This paper suggests that that approach bettesxissing data, and will be
useful for understanding the behavior of the opesaafter the ECJ decision, when they brought
repeated cases against universal service decisjotie French regulator.

Three general lessons emerge from this differeatiing of the battle around French
Universal Service Funding. First, it supports therming mentioned above, that the incumbent
may not be the only actor with an incentive to catnbr subvert the post-liberalization
regulatory framework, and that regulators and sosinbuld be wary of abuses of the system by
new entrants too. Second, there is a real tenssbween the need to provide private actors a
forum in which to defend themselves against exgesggulation and to protect their rights and
the need to prevent use of the court system toecdetays and torpedo regulation. Ways to
resolve that tension need to be considered. Fin&hance’s universal service experience
emphasizes the importance of designing regulatgsyems to prevent potential problems (or
create procedural safeguards in the right placen)issae considered in other conteXtdn this

° Case C-146/0@;ommission v. Frang@001 E.C.R. 1-9767.

9 |n the Telecommunications conteseeRebecca Beynorifhe FCC's Implementation of the 1996 Act: Agency
Litigation Strategies and Dela$3 FED. Comm. L.J.27, 28 (2000). Though Beynon attributes much ofitlaene for

the litigation to the commissiond. at 29.; John M. de Figueiredo, Litigating Regwati Corporate Strategy in
Telecommunications 1-2 (2000) (copy available with author) available at
http://web.mit.edu/jdefig/www/papers/litigation_rdgtion.pdf (last visited April 22, 2010); Terrence P. McGarty,
Current Telecommunications Legal Issues, Litigatiohegislation: Is the 1996 Act a Beginning ornd? (MIT
ITC working paper, 2002) (copy available with aumho available at
http://www.telmarc.com/2002_10_25%20Current%20LgugHl(last visited April 22, 2010}qut segnoting that the
danger is from the regulators and judicial reviemécessary). On the negative role of courts inimgak harder to
regulate,see Thomas O. McGarity,The Courts and the Ossification of Rulemaking: A@dease to Professor
Seidenfeld75 TeX. L. Rev. 525, 539-56 (1997).

™ Dara K. Cohen et alCrisis Bureaucracy: Homeland Security and the Rt Design of Legal Mandate§9
STAN. L. REV. 673, 712-13, 745-46 (2006) (noting why agenciresrt always designed for success); Robert F.
Durant,Agency Evolution, New Institutionalism, and 'Hybiblicy Domains: Lessons from the 'Greening' & th
U.S. Military, 34 RoL'y Stup. J. 469, 469-71 (2006); AWID E. LEWIS, PRESIDENTS AND THEPOLITICS OF AGENCY
DESIGN: POLITICAL INSULATION IN THE UNITED STATES GOVERNMENT BUREAUCRACY, 1946-1997 6-7 (2003); Terry
M. Moe, The Politics of Bureaucratic Structyren CAN THE GOVERNMENT GOVERN, 267, 268-69 (John Chubb &
Paul Peterson eds., 1989); B. Dan Wood & John BoRtditical Transaction Costs and the Politics of
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specific context, the French experience casts doabtthe desirability of using an operator-

supported fund to finance public service operatoay not value. Operators are more apt to act
strategically to block a large annual assessmemt they are to object to the addition of a small
monthly charge to customers’ bills.

Part | of this Article describes the French mankest liberalization, and the framework
put in place by France to fund universal servicart M describes the version of the story
reflected in the ECJ decision. Part Il suggests dliernative version and describes the data
supporting it. Part IV discusses the implicatiofigh® story. This Article then concludes with
some general observations.

l. FUNDING UNIVERSAL SERVICE IN FRANCE
A. THE FRAMEWORK FORFUNDING UNIVERSAL SERVICE

European Union law requires all member states emdpeir telecommunications market
to competition as of 1998. From then on, the itkeshand of the market should rule the sector,
rather than the former state monopofiesiowever, alongside the impetus for reform, consern
were raised about the effect such reform might havevalues important to the people of the
member states, such as universal serVidéniversal service in this context refers to prawvigd
access to telecommunications in ways a “pure” fnaeket would not?

Important literature addresses whether there shbaldch right to basic services like
telecommunications and electricityHowever, in relation to telecommunications in Eagan
general and France in particular, the questiomiityfwell settled by law, and the argument is
about implementation. Article 16 EC of the TreatyAmsterdam said that:

[G]iven the place occupied by services of genezahemic interest in the shared values
of the Union as well as their role in promotingiaband territorial cohesion, the
Community and the Member States, each within tiesipective powers and within the

Administrative Design66 J.oF PoL. 176, 178-82 (2004); My ZEGART, FLAWED BY DESIGN. THE EVOLUTION OF
THE CIA, JCS,AND NSC 49-52 (1999).

12 PERRELAROUCHE, COMPETITION LAW AND REGULATION IN EUROPEANTELECOMMUNICATIONS 35(2000).

13 Damien GeradinThe Opening of State Monopolies to Competition:rMasues of the Liberalization Process
THE LIBERALIZATION OF STATE MONOPOLIES IN THE EUROPEAN UNION AND BEYOND, 181, 181-183(Damien
Geradin ed., 1999),0HANNES M. BAUER, Regulation and state ownership: conflicts and camn@ntarities in eu
telecommunications 76 ANNALS OF PuB. AND COOPERATIVE ECON. 151, (2005); Pierre Larouche,
Telecommunicationsn THE LIBERALIZATION OF STATE MONOPOLIES IN THEEUROPEAN UNION AND BEYOND, 15
(Damien Geradin ed., 2000); Wolf Sautdniversal Service Obligations and the Emergenc€itfzens' Rights in
European Telecommunications Liberalizati@m PUBLIC SERVICES AND CITIZENSHIP IN EUROPEAN LAW: PUBLIC
AND LABOUR LAW PERSPECTIVES 117, 134-36 (Mark Freedland & Silvana Sciarra, ,etig98).

4 Dorit Rubinstein ReissAgency Accountability Strategies After Liberalipati Universal Service in the United
Kingdom, France, and Swede3i L.& PoL'y 111, 118-119 (2009).

15 SeeSauter,supranote 13, at 120-21; Elie Cohen & Claude HerByr les Bases et I'Evolution Récente des
Services Publics Industriels et Commerciaux en Eeagt dans I'Union Européenna SERVICE PUBLIC, SECTEUR
PusLIc, 9, 9-10(Conseil d'Analyse économique ed., 198&xk Freedlandl.aw, Public Services, and Citizenship -
New Domains, New Regimesfi PuBLIC SERVICES AND CITIZENSHIP IN EUROPEAN LAW, (Mark Freedland &
Silvana Sciarra eds.,1998); Elisenda Malaret Gareigblic Service, Public Services, Public Functioasd
Guarantees of the Rights of Citizens: Unchangingddein a Changed Contexin PUBLIC SERVICES AND
CITIZENSHIP IN EUROPEAN LAW, 57, 58-59 (Mark Freedland & Silvana Sciarra ed998); Adrienne Heritier,
Market integration and social cohesion: the poStiaf public services in European regulati@éJ.Eur. Pus. PoL'Y
825 (2001).
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scope of application of this Treaty, shall takeedduat such services operate on the basis
of principles and conditions which enable themulfilf their missions:®

In the telecommunications context the European Whias officially decreed that access
(though not free access) to telecommunicationshigrgortant and basic right. The Universal
Service Directive states that liberalization goesd in hand with securing the delivery of
universal servicé’ Section 14 then goes on to say: “The importancacoéss to and use of the
public telephone network at a fixed location is tsubat it should be available to anyone
reasonably requesting it*

The details, however, are left to the member stasesl can vary substantiaffy.
Similarly, the decision whether to compensate therators providing universal service for their
costs has been left to the member states—withitaioeconstraints aimed at assuring that the
funding mechanism will not give the incumbent arfaimadvantage. A number of European
states have chosen to potentially compensate thewersal service providers (“USO”) and
therefore evaluate USO costs. However, once the lbatween cost and compensation has been
evaluated, only two countries, France and Italg, aislirect fund.

France was especially concerned about the effetheofiberalization process on public
service. Public service is an important value iange?® In addition, the previous economic
tradition in France emphasized other values besidespetition and free markets, including
large national champions which were held in higlgard, and which served the nation,
sometimes even when that was contrary to theiomaeconomic interesfs.

Under these circumstances, it was easy for Frameglopt a universal service program
including geographic balancing and relatively gemsrprovisions for vulnerable customé&tst
also seemed obvious to members of the French gonvgrinthat fairness required compensating
France Télécom for the burden placed on it byrisersal service obligatiorf§.Since universal

% Treaty of Amsterdam Amending the Treaty on Européiion, the Treaties Establishing the European
Communities and Certain Related Acts, Oct. 2 19987 O.J. (C 340) 1, 37 I.L.M. 56. For a more dethi
description of the development of Universal Seniit&U law and especially in relation to network\sees, see
Stephane Rodrigues, La régulation communautaireseéleéces publics de réseaux, vers une théoriergénéde la
concurrence régulée?, 44 Flux 80, (2001).

7 Council Directive 2002/22, 2009 O.J. (L 108) 51.

18 Directive 2002/22supranote 17, at 53.

9 Dorit Rubinstein Reiss, Regulatory Accountabilifielecommunications and Electricity in the Unitethgdom,
France and Sweden (Feb. 2008) (unpublished Phd3edation, University of California, Berkeley) (€ile with
author).

20 Schmidt,supranote 6, at906; Cohen & Henrysupranote 15, p. 12; ENOIX DE SAINT MARC, LE SERVICE
PusLIC: RAPPORT AUPREMIER MINISTRE 17 (1997); Tony Prossdrublic Service Law: Privatization's Unexpected
Offspring 63 LAw & CONTEMP. PROBS 63, 75-76 (2000); Elodie Renaudin, L'évolutionSkrvice Universel dans
le Secteur des Télécommunications (2004) (unputdisDEA Droit Public des Affaires dissertation, Ueiisite
Paris x Nanterre) (on file with authogyailable athttp://droitfil.free.fr/MemSU.PDF.

21 CoHEN & HENRY, supranote 15, p. 51; Barry Oweffrance in COMPARATIVE PUBLIC ADMINISTRATION 45 (J.A.
Chandler ed., 2000); Nicolas Charb@puntry Report: Francein THE LIBERALIZATION OF ELECTRICITY AND
NATURAL GAS IN THE EUROPEANUNION 123 (Damien Geradin ed., 2001)B&0 & EISING, supranote 5;SeeMARK
THATCHER, THE POLITICS OF TELECOMMUNICATIONS: NATIONAL INSTITUTIONS, CONVERGENCE AND CHANGE IN
BRITAIN AND FRANCE 159-60 (2000) (noting the case of France Télédoamsferring parts of its revenue to the
national treasury rather than reinvesting it inatgn network). Similarly, in an interview with a méer of the
French Electricity Company, EDF, a member mentiotied in spite of the costs of universal servicengaip, the
ministry did not want electricity tariffs to risend forced EDF to keep the prices artificially lomgainst their
business interest. Interview with EDF official,Paris, Fr. (Jan. 11, 2005).

% Reisssupranote 145, 125-126.

3 Interview with member of the French Telecommurniarat Agency, ART, in Paris, Fr. (Dec. 9, 2004).
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service is an important public value, and the stathes to provide it for the community, the
cost should be shared among all users.

Accordingly, sections R. 20-31 to R. 20-34 of thest8 and Telecommunications Code
established a funding mechanism for universal sefliHere France made its first crucial policy
choice. Rather than fund universal service throwgiding a set amount to customers’
telecommunications bills (as it did in electricitfjor examplef> or through adding a
supplementary interconnection charge (as was dortelécommunications in Belgiurfi),the
government created a universal service fund, tachviil operators were required to contribute
(later passing the costs on to their customersis fidised complex implementation issues. The
most basic task entrusted to the regulator, Atodié Régulation des Télécommunications
(“ART"), %" was to calculate what universal service cost—noteasy calculation. However,
beyond the problem of calculating the cost, impdriguestions about distributing the burden
remain. Which operators will contribute? How willeir share be calculated? There are several
ways to do this, and any choice would be controakrsince there will inevitably be winners
and losers.

Under the European directive, Universal Servicascage determined by calculating the
costs of providing it minus the costs that the afmrwould incur anyway, i.e., comparing the
costs to the operator in a situation where theyeht provide universal service with a
hypothetical situation in which they would not hdageprovide it. However, that still leaves a lot
to be determined. The costs assessed for univeesakte in France can be grouped under five
headings:

1. Rebalancing France Télécom'’s tariffs until 2000a asmporary measure.

2. The costs of geographic balancing—i.e., assuriagah customers, regardless
of where they live, pay the same maximum pricefifed access and fixed voice
telecommunications service, so that rural custoraedscustomers living in
remote locations (where the costs of providingises/are higher) will not pay
substantially higher sums than those in urban areas

3. Social tariffs—special low tariffs for “vulnerabt@istomers,” who cannot
afford full price.

4. The costs of providing public payphones even witdsenot profitable.

5. The costs of publishing an annual free paper drgand running a vocal
directory service at a reasonable price.

While the calculation of the costs for items 2 tigbh 5 was done in a fairly
straightforward (although quite lengthy) way usingasured data, for item 1 France used a very
complicated formula which required both estimatewl aneasured data. France Télécom
collected the measurable data with some accuraay,the basis for the estimation was

24| 0i 97-475 du 13 mai 1997 Code des Postes et Carivations Electroniques [Law 97-475 May 13, 199%tBo
and Telecommunications Code)URNAL OFFICIEL DE LA REPUBLIQUE FRANGAISE [J.O.] [OFFICIAL GAZETTE OF
FRANCE], May 14, 1997, Art. R20-31 - R20-34.

% |nterview with former member of the French EneRpgulation Commission, CRE, in Fr. (Jan. 21, 2005).

26 |nterview with member of the French Telecommunara Agency, ART, in Paris, Fr. (Dec. 9, 2004).

2" The regulator of telecommunications in France usetie I' Autorité de régulation des télécommuriima,
known as the ART; however, following the regulatgrgickage of 2003 the agency became the Autorité de
régulation des communications electroniques epdstes, known as ARCEP. | am referring generalRJ since

at the time of the events surrounding the EU denist was the ART, and | think that consistencysing the name
will prevent confusion.
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challenged successfully by the European Commisséfore the EC3® The calculation of all
five components is complex, lengthy, and requiressas of data, supplied annually by the
universal service supplier, France Télécom (mosthef data is subject to audits annually
conducted by the regulator, ART). The entire pregeswork intensive and requires a high level
of expertise.

France initially decided to include all licensecdeggitors, including mobile operators, but
not Internet Service Providers (“ISP”), as conttdrs. The requirement that mobile operators
share in paying for the costs for only 1997 wascétrdown by the ECJ's decision, but those
operators were not absolved from contributing t® tlosts of universal service in subsequent
years. France calculated the burden on each opematmrding to the volume (in terms of
minutes) of network usage,; it later decided to ghaach operator by revenue, seeing revenue as
a more equitable measure. France Télécom was atemteabutor, and in fact paid the major
share (under both systems).

In addition, during the first few years France usederal transitional arrangements. For
example, instead of calculating some of the compitsnef the formula for the first two years,
where the numbers were not being collected yaiséd flat rate estimates based on numbers
used by other European countries.

B. WHO IS REQUIRED TO PAYUNIVERSAL SeRVICE?®

As explained above, the costs of universal serareemostly spread between France’s
fixed and mobile operators. Who are these operators

The main provider of universal service is the Frericcumbent, France Télécom,
currently only partly owned by government (45.3W)f strongly influenced by it in more than
one way. The head of the firm was usually a figmth substantial political connections (a
former president of France Télécom, Thierry Bretwag then become the Minister for industrial
affairs and is known to be a friend of Rafarrire former Prime Ministet® and his successors —
both the chairman of the board and the CEO - ase wiell connected: In addition, many
agency members have worked, for France Télécoraas many members of other companies

8 The rebalancing tariff, the first component, itcatated using the following formula: C = 12 x (PB) x N where
Pe is the estimated monthly subscription charger aftbalancing; P is the actual subscription chatghe time and
N is the number of customers without special catsraThis information is taken from the ECJ decisiGase C-
146/00,Commission v. Fran¢g001 E.C.R. 1-9767 [hereinafter Case C-146/00].

2 This discussion is largely based on the data cteitefor my dissertation, Dorit Rubinstein ReisggRatory
Accountability: Telecommunications and Electricity the United Kingdom, France and Sweden (Feb. 008
(unpublished Ph.D. dissertation, University of @ahia, Berkeley) (on file with author).

%0'In the words of one Frenchman in an informal cosaton, ‘ils se tutoient’, or they address eadieousing the
familiar ‘tu’ address.

3 Didier Lombard, Chairman of Strategy Committee FRANCE TELECOM,
http://www.orange.com/en_EN/group/governance/batirelctors/index.jsp (last visited Mar. 25, 2018jom the
biography of Didier Lombard, appointed CEO and thkeairman of the board of directors of France Taéléafter
Breton: From 1988 to 1990, he was the Scientifid &rchnical Director at the Ministry of Researchdan
Technology. From 1991 to 1998, he was General Mema§ Industrial Strategy at the Ministry in chargé
Economy, Finance and Industry. He is Officier dé.émion d'honneur and Commandeur dans I'Ordre Natidu
Mérite. Id.; Stephane Richard, Chief Executive Offijcer FRANCE TELECOM,
http://www.orange.com/en_EN/group/management/mesi8tphane_Richard.jsp (last visited Mar. 25, 20LD)
February 2010, Stephane Richard was appointed &3; @E graduated from the prestigious Ecole Nat®nal
d’Admnistration, served in many high positions faistry and in many high level public service postsluding
Chief of Staff for the French Minister for the Econy, Industry and Employment (2007-2001@).
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or of other actors who work in the telecommuniaagidield. However, France Télécom did not
just receive funding for universal service, it afsd into the fund, both as “France Télécom”
and for its mobile operator, Orange, and sinceas w by any criteria — still the largest operator,
it paid the largest share. A member of France Déedescribed this as “we take the money out
of our right pocket to pay into our left pockét.”

In addition to France Télécom, France had threestantial mobile operators: Orange,
which is a part of the France Télécom group, SFeti€3é Francaise De Radiotéléphoaajl
Bouygues Télécoms.

In 2008, SFR merged with the fixed operator Neug&lel, and therefore at that point
also owned a fixed network:

“With 19.7 million mobile customers and 3.9 millitiigh-speed Internet customers, the
new SFR — created from the merger between SFR anud Gegetel* — is the leading
alternative mobile and fixed-line operator in Ewppffering solutions tailored to the
needs of individuals, companies and operatdts.”

SFR is a large company with years of experiencesabdtantial sophistication. It is also
owned by large companies. The Vivendi group moktids SFR* Vivendi is a large multi
national company, self-described as “a world leddecommunications and entertainmern.”
SFR is clearly not a small startup without busirssssry or ability to defend itself.

The other mobile operator, Bouygues Telecoms, lgslaio the Bouygues group, a
powerful economic conglomerate with subsidiariethim construction area and communications
area in France and worldwid®Once again, it is by no means a start up or a eomwvithout
business experience.

The fixed operators in France include, among othgetgacom, Belgium’s incumbent,
BT France — a subsidiary of the British incumbemnd other large firm¥. There are, of course,
small startups as well, but many of the cases,@arae at the list in Appendix 1l demonstrates,
were brought by large and sophisticated operators.

32 |nterview with member of France Télécom, in Pdfis,(Dec. 22, 2004).

33 SFR,VIVENDI, http://www.vivendi.com/vivendi/SFR,952 (this weie text there when last visited Mar. 10, 2010:
it has since been changed and now reads: “: SBER&% subsidiary of Vivendi. With more than 20 roitl mobile
customers, 4.6 million broadband Internet custoraas6,248 million euro in revenues for the firalftof 2010,

SFR is Europe’s leading alternative operator amhée’s leading alternative telecommunications dper&FR is

an integrated operator, owner of its mobile anddiine infrastructures, able to respond effecyitelthe needs of
all customers — the general public, professiormlsinesses and other operators.”. This change sisppther than
undermines the point made — that SFR is not a staall up but rather a part of a large and expeeémompany).

3 This information is taken from Vodafone's own sitehere it lists its holding in other telecommunicas

company. Available at:
http://www.vodafone.com/start/investor_relationg/sture_and_management/subsidiaries.html, (lasitedisMar.
10, 2010).

% Press Release, Vivendi, Vivendi to Emphasize itsit®on as a World Leader in Communications and
Entertainment  with its New  Advertising Campaign fMa 9, 2009), available at
http://www.vivendi.com/vivendi/IMG/pdf/PR090309_CARAGNE_PUBLICITAIRE.pdf.

% presentation of the Bouygues GrolBDUYGUES, http://bouygues.com/en/group/presentation/presient-of-the-
bouygues-group/presentation-of-the-bouygues-gr@last visited Mar. 10, 2010).

37 Les Opérateurs TélécomSRCER http://www.arcep.fr/index.php?id=9320 (last \ésitMar. 10, 2010).
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Il. THE ECJDECISION STORY—FRENCHRESISTANCE

To read the ECJ’'s decision and the very few relevaoholarly references to the
decision®® universal service is the story of French resistaicthe European Union’s desire to
create real competition in the market. France, wtreating its system for funding universal
service, has in design and implementation skeweduihding system to benefit France Télécom
at the expense of new operators. However, the EaroCommission refused to let France get
away with this. The most dramatic battle began(00® when, after repeated communications
with France did not lead to corrective action, Eneopean Commission filed a complaint with
the ECJ against the French universal service funsiystem.

On December 6, 2001 the ECJ justified the commissimisgivings and ruled against
France®® finding that its system for funding universal seewiolated the European directiv@s.
The findings can be grouped under four headingst,Rnflating the costs of universal service,
thereby benefiting France Télécom at the expensewfentrants. For example, ECJ criticized
France’s inclusion of “red list” costs—the list afistomers whose name will not appear in the
directory, non-listed customers—as part of thewdatwn. Conversely, France did not calculate
the “intangible benefits” that France Télécom wiiceive from being the universal service
provider*! France was also charged with “estimating up” wesal cases—i.e., evaluating costs
beyond what was the rate in other countries. Sedbedcommission strongly criticized several
methodological “shortcuts” used by France to cal®ithe costs of the first years. France chose
not to calculate some of the components in its tdaminstead using estimates based on the
practices in other countries as shortcuts. For @l@amt set the net cost of non-profitable
subscribers at one percent of total turnover; &edgeographical component at three percent of
turnover. It also calculated the initial cost ai@-profitable household as if all households were
non-profitable, claiming it is unable to identityase that were profitable before the balancing of
the tariffs. The claim against the method was thatFrench calculations lacked transparency,
both because some of the components of the formetta estimated based on comparisons with
other countries without explanation of the speciiembers arrived at, and because French
government did not submit information it was reqdirto provide under the law. Finally, the
Commission and France disagreed on the interpoatafi several provisions of the directive. For
example, the commission — and the Court — inteedrtite directive as requiring the tariffs, if not
completely rebalancing them by 2000, at least aileelt timetable. The French Government did
not interpret the directive to require such a teibés.

Finding against the French system, the ECJ, urluerversion of the story, bravely
forced the rogue state to correct its problemataciices. Indeed, ART’s reevaluation after the
ECJ's decision showed substantial reductions in abkgessed amount of costs of universal
service and the amount operators had to pay téutice The amount for 1998 went down from

38 CoLIN D. LONG, GLOBAL TELECOMMUNICATIONS LAW AND PRACTICE (2004); Renaudirsupranote 20, at 36-37;
Michel Berne,Telecommunications Universal Servicé-irmnce, 10NFO 121, 125-26 (2008).

% Case C-146/00.

“01d. A detailed description of the claims and the E€dislon is attached here as Appendix I.

1 Britain, for example, did consider their incumbsnt British Telecoms, now BT — in their analysisumiversal
service costs. This led the British regulator,het time, Oftel, the Office of Telecommunications,conclude that
the benefits cancel out the costs and BT does estréie to be reimbursed. Dorit Rubinstein Reisgultory
Accountability: Telecommunications and Electricity the United Kingdom, France and Sweden (Feb. 2008
(unpublished Ph.D. dissertation, University of @atiia, Berkeley) (on file with author).
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4,374 million francs before the ECJ’s decision 806 million francs after it; the amounts for
1999 went down from 1,646 million francs before&/&5 million francs after the decisi6h.

However, even with the ECJ’s brave interference,Rhench system was not completely
fixed, and constant vigilance was required. Luckillye operators competing with France
Télécom took the burden on themselves. Accordinghgn the French regulator continued to be
recalcitrant, the association of French operator&©RST—filed another complaint with the
commissiori*® Similarly, operators brought several suits in french courts against France,
demanding that the system be corrected.

This version of the story can be supported by othemples of tensions between the
commission and France over France’s protection atfonal champions, and scholarship
showing the French tendency to strongly supporh si@mpion$? It can also be supported by
focusing on ideological differences in values bemérance and the commissiBriniversal
service is important to the French. The commissionthe other hand, has been promoting and
supporting liberalization for years. It values omeampetition and the market. The definition of
universal service in the EU directive surroundsvith many caveats. The commission that
enforces it does not encourage it. The ECJ, asgbalte EU institutions and as an institution
enforcing treaties that place great weight on op@Empetition, may be more sympathetic to the
operators’ view than to the French desire to asgamerous compensation of the universal
service providef® However, this is not the only possible story.

II. AN ALTERNATIVE STORY: NEW ENTRANTS V. UNIVERSAL SERVICE FUNDING

A very different story can be told about the stdegground universal service funding.
While the two stories do not directly contradictleather, the second story suggests different
cautions, many of which figure prominently in thaitéd States regulation of the sector.

Under the second story, when transposing the usavservice system into domestic law,
the French government created a mechanism to pydped universal service. That mechanism
will allow the level of services the French goveenmhwanted to secure and assure that France
Télécom will not bear the costs of universal sen its own. If France Télécom is to operate

*2 This recalculation of the amount after the ECJacision is taken from: Autorité de régulation des
télécommunications (2002)écision 02-329, Avril 23 2002, “Proposant les éwations rectificatives du cout du
services universel et les contributions des opeiratpour les années 1997 a 1999 et proposant urtificetion de
I’évaluation prévisionnelle du cout du service w@msel et des contributions des operateurs pourr&m2002Can

be found on the regulator’s site, at: www.arcep.fr/

3 Renaudinsupranote 20, at 36.

* Frank S. Benyon RECT INVESTMENT, NATIONAL CHAMPIONS AND EU TREATY FREEDOMS FROM MAASTRICHT
TOLISBON96 (2010); lan Bartleywhen Institutions No Longer Matter: Refrm of Telaawunications and Electricity
in Germany, France and Britain2 J.PuB. PoL'y 1, 7 ( 2002) Volker Schneidetpstitutional Reform in
Telecommunications: The European Union in Transmati Policy Diffusion in TRANSFORMING EUROPE
EUROPEANIZATION AND DOMESTIC CHANGE 60, 77 (Maria Green Cowles et al. eds., 2001); Badigranote 4 at 7,
Thomas Kiessling & Yves Blonde€lhe EU Regulatory Framework in Telecommunicatioh<ritical Analysis

22 TeELecoMmMmsS. PoL'y 571, 572-92 (1998); Sebastian Eyre & Nick Sitferpm PTT to NRA: Towards a New
Regulatory Regimedn EUROPEAN TELECOMMUNICATIONS LIBERALISATION 39, 48-50 (KIELL A. ELIASSEN &
MARIT SIBVAAG eds., 1999). But for a different vision that seesope and national governments as cooperating in
liberalization. Thatchesupranote 5.

%> NICOLAS JABKO, PLAYING THE MARKET: A POLITICAL STRATEGY FOR UNITING EUROPE 1985-2005 160-63
(2006).

“6| am grateful to Frederic Carteron who, thoughdmslysis was different than the one above (andl dvope he
publishes separately), raised the point of diffgrmalues.
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as any other firm competing in the market, forantp solely fund the non-profitable services
government thinks should be provided, it would We aadisadvantage compared to its
competitors. Rather, costs should be part of tts @bdoing business in France and shared in a
way that puts all market players in the same sdonatAccordingly, the mechanism requires
other operators to contribute to a universal serfimd that will cover the costs. ART calculates
the costs according to criteria detailed by theslature. The costs are apportioned among
operators according to an objective formula basethe advantages they get from the system.
While France Télécom, the monopoly that receiveshilghest advantages, will bear the bulk of
the costs, other operators will bear a proportibthe costs according to their profits. France
designed the system according to its best undelisigiof what was allowed under European
Union law, although it did place a value on comping France Téelécom for real costs it incurs
in providing what is, in effect, a social serviCe.

The competing operators are for-profit companieat tdo not share the French
government’s commitment to universal service. Elfeihey may be sympathetic to universal
service in principle, they naturally want to minmaitheir share, or not pay it. Faced with large
annual bills for universal service, they have argfrincentive to mobilize and fight to undermine
the funding system. Initially, they took the figtat Europe. After the ECJ had its say finding
much to fault with the French system and the Freaghlator fixed the system accordingly, they
had to find a different way to avoid the costs. Tleéecommunications operators started
challenging every decision of the French regulatorthe courts—whether or not such a
challenge had merit and realistic chances of sgcces

Accordingly, this view sees the ECJ decision inifiecent way. The source of the EU
action is, in this view, a result from the operatasbjection to paying for universal service.
Specifically, it stemmed from complaints lodgedtisp associations of operators, I'Association
Francaise des Opérateurs Privés en Télécommunisaf{ltAFOPT”) and I'Association des
Opérateurs de Services de Télécommunications ($RQ*° Accordingly, the motivation of the
process is not in the commission’s efforts to fofcance to tow the line, but in the operators’
unhappiness with having to pay.

This view also emphasizes another direct conseguehthe ECJ decision. Aside from
lower universal service costs assessed againsipitiators, the decision added substantial costs
and upheavals to a system that was not easy temapit to start with. The ECJ decision sent
the Ministry and ART back to the drawing boardyeédesign the funding mechanism according
to the ECJ’s requirements and to redo the work donthe first years, 1997-1999 at the least. A
year and a half later, in April 2002, ART suggestendifications’® The modifications deviated
from ECJ’s decision in a few details, where ART dhe ECJ’s decision as being based on a
misunderstanding of the situation. For example, ARplains in its decision that while the ECJ
criticized ART for not including a detailed breakaio of the calculation of the element®P@
its formula, ART believed that a detailed breakdomes actually included. However, for the
most part ART put in place substantial changebénstystem, cooperating with the ECJ decision.
Following ART's work, on July 11, 2002 the minisracted a regulation (“arrét*)setting the

" Interview with member of the French Telecommunara Agency, ART, in Paris, Fr. (Dec. 9, 2004)eiview
with member of France Télécom, the French teleconications incumbent, in Paris, Fr. (Dec. 22, 2004).
“BAutorité de régulation des télécommunicaticgranote 44.

9 Autorité de régulation des télécommunicatisugranote 44.

0 Which represents the standard monthly line restiatge of reference in the formula, i.e. the theécakline rental
charge that would be achieved if complete rebatantmok place.

*1 The French system, where the executive enjoystaniis powers to legislate as well as to createsithas more
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sums for 1998-1999 as well as for 2002 accordin§Rd’s recommendation. Shortly after that,
ART sent out individual decisions setting each apts contribution for 2002. Later on it also
sent out the individual decisions regarding 1998919

At this point the operators started using the ddime®urts to combat the requirement
that they share in paying the cost for universalise. In the years following the ECJ decision
many cases were brought against the regulator. ®achenerit, but many were brought without
any attempt to appeal to the minister, ignoringaaid procedural requirement embedded in the
French Code of Administrative Justice.

The first case decided was brought by the compasgali, objecting to the assessment
of over three million Euros for its universal seevicontribution in 2002. Tiscali emphasized its
financial difficulties and the fact that the law svaot yet changed in accordance with the ECJ’s
decision.

The court made two important rulindsAs a general matter it stated that funding
universal service was an important policy objecfiwewhich the minister was responsible. Since
the matter could be urgent, the minister had, ingyple, the right to enact temporary decrees
setting amounts to be paid even before the law gl@ged in accordance with the ECJ
decision. However, the court ruled that such densimust be made in a transparent way. The
arrét in this case was not published, nor wereperators notified about it before receiving their
apportionment—therefore it was void. While the ¢@aaknowledged that the operator had a case
in this instance, it made it clear that the opetatmain contention, that no costs can be placed
on operators until a new decrdés passed, was wrong. The Minister and ART camireq
Operators to contribute to the universal servicedfbefore the law is amended according to the
ECJ decision, as long as the process is transpandrthe ruling observed.

The Tiscali case was the opening shot, followednayy other cases. In 2005 alone, the
Conseil d'Etat decided 15 cases regarding ART ssitets about universal service for the years
up to 2002. In an interview with a member of ARTE, $aid that almost every decision of the
regulator was attacked in the couftsln 2002 — 2006, at least one operate, often more,
systematically attacked every decision settingrties used to calculate the costs for the past
year and the final calculation and compensatiofenisas for that year.

Out of the 15 cases decided in 2005, 10.5 of theptaints against ART's price
determinations were rejected by the court for eguiring “reclamation” from the minister — in
more familiar American parlance, for non-exhaustbadministrative remedies.

than one kind of rule/regulation. An arrét is aatielely low-level — i.e., specific, and subject dther types of
regulations - implementation decree.

%2 CE Sect., June 18, 2003, Societe Tiscali Telecem. Rio. 250608, available through www.legifrancendgast
visited April 29 2011).

3 A decree is a higher level general regulation.

> Interview with member of the French Telecommuriara Agency, ART, in Paris, Fr. (Dec. 9, 2004).

5 |d. A complete list of cases, with a (very) short diggion of each, is attached as Appendix II.

%% For several of these the complaint against theedewas acknowledged as justified under Tiscali the ART's
decision could not be addressed because the comipamgyestion did not address the minister befordhan
Therefore, only part of the complaint was rejedi@dnon-exhaustionSee e.g, CE Sect., Apr. 1, 2005, Societe 9
Telecom Req No 250609 available through www.legifeacom (last visited April 29 2011).; CE Sect.,rAp,
2005, S.A. Bouygues Telecom, Req. No. 250572, abilthrough www.legifrance.com (last visited Ap2i®
2011).; CE Sect., Dec. 5, 2005, S.A. Bouygues DaledReq. No. 257683 available through www.legifeoom
(last visited April 29 2011). The principle thatfbe= taking an administrative agency to court aomrmust exhaust
— make use of — the procedures to challenge thiside®ffered by the agency is a long standing ion&merican
administrative lawSee, for exampleSims v. Apfels30 U.S. 103, 108-110, 120 S.Ct. 2080 2085-2087,L1Ed.2d
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Article R. 772-2 of the Code of Administrative Jaststates, in the relevant parts: “Les
requétes mentionnées au deuxieme alinéa de kapidcédent doivent étre précédées d'une
réclamation adressée a la personne morale quibi Etaaxe. . . .*” Which translates to: The
demands (requests) mentioned in the second patagfabe previous artict& must be preceded
by an appeal (reclamation) to the actor esablistiiagax:’

In other words, the law clearly requires an appilica to the minister against the
assessment made against the operator. In spiteisotlear requirement, the cases were filed
without any attempt by the companies to address tuacerns to the regulator or minister
beforehand. As described above, the companiesoatessicated large actors, including French
branches of other European incumbents, such asitdlide the Italian incumbent, and
telecommunications companies which belong to largephisticated French business
conglomerates, such as Bouygues Telecoms and 3féy.afe well acquainted with French law,
or at least, they can hire lawyers who are. Itriskely the lawyers missed the non-exhaustion
requirement described above. The impression iscéms are being brought to the Conseil d'Etat
even if operators know the case will be rejectdee Guestion is, why.

One explanation is that the operators, rightly aiongly, expect the minister to
automatically side with the regulator, and do nahto waste time on a futile appeal. This may
be true, but they must know that not approachirgniimister will harm their chances at appeal.
Another explanation is needed.

In a system where decisions need to be made eearyand where the decisions require
a high level of expertise and intensive labor, reng appeals can be very disruptive. The
Conseil d'Etat did not overrule any of the casesubstantive grounds; but it annulled several of
the decisions that were made before the passafe @003 decree on procedural grounds. It did
so in decisions that came down in 2005, after #wak was in place. That means the companies
could hope to delay the process and/or recoup smntige costs. The courts could be used to
delay and weaken the implementation of the univesesaice funding mechanism.

V. DiscussION

The first question is which version of the storymere convincing. The first story fits
views of the French economy as based on supparatidnal champions and opposition to the
liberalization proces® It can fit with previous tensions between Francel the European
Commission on liberalization, and it is supportgdtfee dramatic decrease in costs of universal
service charged to the operators compared to thes cefore the ECJ decision. However, the
second version seems more convincing.

80 (2000)At the state level sekroject: State Judicial Review of Administrativetiéie, 43 ADMIN. L. REV. 571,
661-679 (1991).

5" CoDE DEJUSTICEADMINISTRATIVE art. 772-2. The second paragraph in the articlebkas omitted.

8 Demands related to taxes and other impositiortsaiainder the administrative jurisdictioSee id.

% The translation is my own.

® Elie Cohen & Claude HenrySur les Bases et I'Evolution Récente des ServiedsicB Industriels et
Commerciaux en France et dans I'Union EuropéenmeSERVICE PUBLIC, SECTEUR PuBLIC (Conseil d'Analyse
économique ed., 1997); Sebastian Eyre & Nick Siesm PTT to NRA: Towards a New Regulatory Reginme?
EUROPEAN TELECOMMUNICATIONS LIBERALISATION 39 (KJELL A. ELIASSEN & MARIT SUIBVAAG eds., 1999); Rainer
Eising & Nicolas JabkoMoving Targets: National Interests and Electricitjperalization in the European Unign
34 ComP. PoL. STubp. 742 (2001); Mark Thatchewinners and Losers in Europeanisation: Reformirgy tational
Regulation of TelecommunicatiQr&y W.EUR. PoL. 284 (2004) [hereinafter Thatcher 2004].
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The realities of universal service are such that blenefits to France Télécom from
increasing the funding are not very great. Franéktdom pays the largest share of universal
service costs. The legal framework allows otherrajpes to provide certain parts of the
universal service too. In particular, companies cdfer social tariffs—reduced tariffs to
individual groups—and be reimbursed for their [fyesn the universal service funds. For a time,
at least one company took advantage of that oplidtherefore, increasing universal service
funding is not a dramatic help for France Télécdhe French government’s interest in inflating
the C(ggts of universal service to support the ifmemh is not as great as it might appear at first
blush:

But the more important evidence supporting the seécstory is the continuing and
recurrent appeals to the courts. The heavy usaeotibmestic courts after the ECJ decision—
especially bringing cases doomed to failure—suggestuctance to pay the contribution,
whatever the amount. Even winning regularly, thedn® constantly defend its behavior in court
adds to the agency’s burden and may lead it taebgcautious in its decision-makifiy.

Judicial review of administrative agencies seekpravent abuses and offer a counter to
agency professional bias&sHowever, as acknowledged by scholars, judicialere\carries its
own risks®®> One of those risks, though not the only one, ésability of regulatees to use courts
to delay and undermine regulation they are unhapily. The idea that courts can be used to
delay implementation of regulation is not nEivHowever, dealing with the problem presents a
constant challenge, and few real solutions haven beeggested. The problem is that the
companies involved have a legitimate interest tierte The operators need a way to protect
their rights and prevent abuses by the regulagsrsyell as to solve disputes with them—and the
courts are an acknowledged mechanism to handle tkiess of issue%’ In the French case
especially, companies had good reasons to worrytahe regulator being subservient to France
Télécom, since there were close ties between maemyhbars of the regulators and France
Télécom—specifically, many members of the regulat@re trained in the Ecole Nationale

® The company Kertel provided social tariffs betwe@000-2002. See Autorité de régulation des
télécommunications (200@écision 00-459, May 17 200fklatif a la demande de la société Kertel de prapos
tarifs sociaux Autorité de régulation des télécommunicationsO@Cavailable at www.arcep.fr.(recommeding
that Kertel be allowed to provide social tarifs)gEision 02-308, April 23 2002, relatif au retraibyr I'année 2002
de la société Kertel de la prestation de « tariisiaux » available atvww.arcep.fr. (recommending that Ketrel be
allowed to stop providing social tarifs).

2 Though it is a help, and could make it harderadarew competitor to successfully compete if theyrdteed pass
on their costs to the consumer through higher price

% On negative consequences of heavy litigation @neag behavioseeEUGENE BARDACH & ROBERTA. KAGAN,
GOING BY THE BOOK: THE PROBLEM OF REGULATORY UNREASONABLENESS101-118(1982); RFOBERTA. KAGAN &
LEE AXELRAD, REGULATORY ENCOUNTERS MULTINATIONAL CORPORATIONS AND AMERICAN ADVERSARIAL
LEGALISM 389-400 (2000).

% Martin Shapiro,udicial Delegation Doctrines: the US, Britain, aktance 25 W.EUR. PoL. 173 (2002).

® Tom Burke,On the Rights Track: the Americans with Disabititidct in COMPARATIVE DISADVANTAGES?
SOCIAL REGULATIONS AND AMERICAN ADVERSARIAL LEGALISM 242, 244 (Pietro Nivola ed., 1997)HRISTOPHER
F. EDLEY JR., ADMINISTRATIVE LAW: RETHINKING JUDICIAL CONTROL OFBUREAUCRACY 237-244(1992); MARTIN
SHAPIRO, WHO GUARDS THE GUARDIANS?: JUDICIAL CONTROL OF ADMINISTRATION 128-134 (1988); BBERT A.
KAGAN, ADVERSARIAL LEGALISM: THE AMERICAN WAY OF LAw 29-32 (2001).

% Rebecca Beynorhe FCC's Implementation of the 1996 Act: Agentigation Strategies and Delap3 FeD.
Comm. L.J. 27 (2000); Thomas O. McGarityfhe Courts and the Ossification of Rulemaking: A@fease to
Professor Seidenfeld5 Tex. L. Rev. 525 (1997); KGAN, supranote 66 at 225; ®ART A. SCHEINGOLD, THE
POLITICS OFRIGHTS: LAWYERS, PUBLIC POLICY, AND POLITICAL CHANGE 145-46(1974).

57 MARTIN SHAPIRO, COURTS A COMPARATIVE AND POLITICAL ANALYSIS 17-19 (1981).
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Supérieure des Télécommunications (now TelecomsPlagch), previously funded by France
Télécom, or worked for the company before being b of the regulatdf. Therefore, a
mechanism for defending their rights is justifiablyportant to these companies.

On the other hand, the companies also have go@dneanot to accept the system of
funding universal service. From the point of viefttte new entrants, avoiding costs they do not
have to bear is part of their “job"—they are cogd@mns judged by the amount of money they
make for their shareholders, and fighting to esthbihemselves in a new market. Even if they
agree with the idea of universal service in priteiphere is no reason for them to want to pay
for it if they can avoid or minimize costs—a clasBee rider situation. As sophisticated strategic
actors they know how to use to their advantagthalinechanisms in place, including the courts.
The problem, then, is how to balance the new etgrdegitimate interest in protecting their
rights while minimizing their ability to abuse tegstem.

One alternative is to use judicial review doctrit@dalance those interests, especially in
the case of the Conseil d'Etat. The Conseillersat’Bave been trained as civil servants and
specialize in handling administrative cases. Funtioge, some members of the Conseil fill
important roles in the public servit®.They can be trusted to understand the realities of
administration and create appropriate doctrines.

The problem with this solution is not the inability the Conseil d'Etat to handle the
cases before it, but the way the court is usettisarea. It is litigation itself, not how cases ar
decided, that diverts resources to handling cased, has the potential to cause delay and
uncertainty’°

Another solution is to impose substantial costscess to the Conseil d'Etat is in fact
limited by the risk of the loser having to pay spsncluding lawyers’ fee§. In some of the
cases below, though not in many, costs have alrbady awarded to the government; however,
those costs were clearly not enough to deter dimeg are not very high. One way to reduce
problematic lawsuits is for the Conseil d'Etat s uts powers to award higher levels of costs—
“punitive” costs—where appropriate. The concerrthat such a power may deter suits that
should be brought—i.e., have too much of a chilleftect. The judges’ expertise may justify
entrusting them with such power. On the other hamke the Conseil d'Etat does have very
close ties to the administration, on the face ptancerns may be raised about it using that
power to protect the government. However, the Cibd4gtat enjoys a high level of respect and
is seen as independent, certainly not as being imaglbve with the government,it can safely
use its powers to impose costs without much rislprafvoking undue criticism. Yet another
possible way around the problem is to design tigelegory system to reduce incentives to use
the courts as a delay tactic.

The French experience can act as a deterrent éo ottuntries—European or not—who
want to fund universal service. Since no sane egulwants to spend substantial amounts of
time in the courts, and since in addition to thenptexity of setting the initial contribution

% Interview with member of France Télécom, the Fretelecommunications incumbent, in Paris, Fr. (2%,
2004). That is not to say the regulator does workfance Télécom's interests — but it could Idw tvay.

9 L. NEVILLE BROWN & JOHN S. BELL, FRENCH ADMINISTRATIVE LAW, 63 (5th ed. 1998); YES ROBINEAU &
DIDIER TRUCHET, LE CONSEIL DETAT (1994).

0 KAGAN, supranote 66, vii, 13-14.

"t Generally true for many civil law countries. SeedJA. MATTEI, ET AL., SCHLESINGERS COMPARATIVE LAW:
CASES TEXTS, MATERIALS 691-92 (Foundation Press, 7th ed. 2009).

"2 ROGERPERROT, INSTITUTIONS JUDICIAIRES 35 (11th ed. 2004)EAN VINCENT ET AL., INSTITUTIONS JUDICIAIRES:
ORGANISATION, JURIDICTIONS, GENS DEJUSTICE 82-84 (5th ed. 1999).
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amounts the French system led to a very high let/étigation, others may hesitate to follow
their lead. In fact, no European country besidesnée and Italy adopted a direct funding
mechanisn{?

France’s difficulties with its universal funding of&nism support funding the universal
service through some means other than a specidl fone way would be a direct addition to
customers’ bills—in which case the costs would beally passed on to consumers, as is done
by the French electric utilities; transaction casight be reduced in this case. Another is adding
additional charges through one of the other fundidgemes, such as interconnection prices. A
fund, where the operators are directly chargecelaancentrated sums once a year, makes them
feel the loss much more. Since it is a direct ewst is strongly felt the operators are likely to
mobilize to fight it. As has been observed by salgla burden on a concrete, concentrated
group is much more likely to generate resistanaa thburden on a diffused gro{ip.

CONCLUSION

It may be tempting to see the French experien@ecse of an anti-market state trying to
impose costs on new entrants in favor of its forstate monopoly. That it is not the only way in
which the struggle around the costs of universalvise can be seen. Surprisingly—or
unsurprisingly—the French experience in these casesrs developments in the United States
where sophisticated companies use courts to liragulation. However, the European
institutions, accustomed to viewing the Frencheawysas a "dirigist” institution willing to bend
and avoid the law to support its national champi@ms not sensitive to the other side of the
equation, new entrants’ struggle to avoid handlofgcases like the one brought to the
commission.

In addition, in this case the opening of the madiedctly led to an increase in litigation,
mirroring Kagan’s predictions for Europ&Litigation around universal service is now a fatt
life for ART. Both it and the government should smer how to minimize the problems it
creates while safeguarding the legitimate interestee companies involved.

3 Though some of them provide some funding to usileservice indirectly through their interconnestiariffs.
See Thomas Kiessling & Yves Blondeelhe EU Regulatory Framework in TelecommunicatioAsCritical
Analysis 22 TELECOMMS. PoL'y 571 (1998).

" See, e.g.AMES Q. WILSON, POLITICAL ORGANIZATIONS 308-14(1973); R. Kent Weavefhe Politics of Blame
Avoidance6 J.PuB. PoL'y 371, 373-74 (1986).

> Robert A. KaganShould Europe Worry About Adversarial Legalish? OxFORD J. LEGAL STuD., 165, 172-75
(2997).
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APPENDIX|: ECJ’s DECISION—COMMISSION'S COMPLAINTS FRANCE SRESPONSESAND THE

ECJ's CONCLUSIONS

First Complaint

Commission’s claims France responses Decision

Requirement to contribute toArticle 4c does not require notSince in 1997 France Télécagm

universal service in 1997 hasharging for 1997. There is ndhvad a monopoly on voice

no basis in community lawexpress link betweentelephony there was no unfair

since FT was still a monopolyabolishing the monopoly andourden if it had to bear the full

Costs can only be refunded|ifunding universal service. cost of the universal servige

there is an unfair burden; that obligations.

is not the case with @

monopoly.

Second Complaint

Commission’s claims France responses Decision

France did not rebalance it®isagree that there needs to|bEhe law  requires  that

tariffs before 1/1/1998 and dida timetable—a final date {srebalancing must be achieved,

not send a detailed time line.|lenough under the directiveand the subscription tariff

put in the law that theand they have that. must be equal to it—both

balancing will be complete based on costs. Undercutting

before 31/12/2000 but did not the balancing tariff is

send a detailed timetable. unjustified. Balancing was not
achieved, even if the
difference was small, and the
French Government should
submit the timeline.

Third Complaint: method of calculating next costs

Commission’s claims France responses Decision

Profitable householdOk to provide services toAnnex lll to directive sets the

subscriptions were includedcustomers which can belescription of costs which

profitable—if cost less thapprovided at a loss or conditiarmay be included—only those

revenues. Need to determinbeyond normal commercialdirectly from universal servicg

this selectively. In reality, all standard, not focusing Qqrprovision. Provider must not

subscribers in France wer@rofitable/non profitable. be burdened but equally may

included as part of th not get financial benefit from

calculation. it. Only costs from nont
profitable activities are
relevant. The French

legislation does not limit cost

included sufficiently.
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Commission’s claims

France responses

Decision

Calculation not transparer
there is no objective criterig
Unclear how Pe wa
determined. Based (o
practices in other countrie
but there is no real basis-
first, in the countries o

reference the detailed billingn accordance with normalrelated to universal service ¢
of customers is part of thecommercial standards.
basic subscription and that's

optional for FT. This leads t

an artificial increase in Pe, and

Pe included costs fro
maintaining the red list, whic
P did not.

tThe 65 frank price stemme
:from a comparison betweg
scountries which lead to

margin of 55-75. So, the valt
sis  sufficiently transparen
—mpossible before balancing
identify the subscribers serve

Bench marking is generally g
1o set prices, but must be do
acarefully. The commission |
gight that the range in th
.Champsaur report is vel
tdbroad. So, more specifics a
>thecessary, and only cos

be included.

Fourth complaint: using flat rate rather than calation for certain components

Commission’s claims

France responses

Decision

Net cost for non-profitabls
subscribers artificially set &
one percent of turnover. Th
is higher than estimates

other countries, and high
than that used in France

1999-2000.

>The Champsaur report sho
\tthere was no reliable way
ialculate costs in 1998,
rsuggested a margin hat led
epne  percent. Unclear if it’
impossible to calculate 199
costs—ART does not hav
data. Only reliable methog
though  imprecise.
significant  for cost tg
providers—their position wa
minor in these years.

q

s@nd states how the costs are

Little

v¥he directive requires
@recise calculation of net cos

tbe calculated. It therefore do
snot permit a
falculation. The 1997-199
esystem is therefore flawed.
)|

D

[72)

Geographical component w.
calculated as three percent
turnover. Unclear how amou

arrived at, although elementgomplex calculation woul

are mentioned.

aJhree percent stemmed fro
an international comparison-
n  pragmatic approach.

only lead to a very marging
change. 1999 methodolog
can be used to 1997-98, B
it's really difficult. And
allowing the precedent ¢
choosing another methodolo
will lead to uncertainty fo

-

Dy

traders.

flat-rate

a
5t,
to
eS

1}

8
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Commission’s claims

France responses

Decision

Hardship tariffs: calculation
imprecise. Change of syste
does not fix the infringement.

sin 1999 a new system Wz
nmtroduced, with reduction fq
minimum wage earners ar
disabled veterans. In spec
cases the state assum
specific debts.

AS
r
nd
al
ed

Fifth Complaint: other compo

nents of universal sgsdrawn to increase costs

Commission’s claims

France responses

Decision

Calculation of net cost of non-Costs and proceeds of comfoifrench Government concedes
profitable zones: does nopservices only taken intpit did not comply with
include proceeds fromaccount since 1999; red listirective, commission rejects
inclusion in red list andcannot be separated from thheir claim about the red list+
comfort services. No intent topublication of an annualits separate from the
remedy the pre 1999 situationdirectory. It's not a separatairectory.
Publication  of  directory cost components.
separate from red list.
In 1998 the calculation isAs much as possible, an
based on traditional data, noaccount was taken of the
on best practice. commission’s

recommendations relating to

the application of Annex Il

Application of the

methodology of 1999 to 1998

is really hard.
No account of intangible Agreed—cannot estimate |it
benefits to FT. retroactively.
Sixth Complaint
Commission’s claims France responses Decision

the
t

No reporting of
contributions of parties
universal service costs.

Agreed.
D

Complaint founded.
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APPENDIXIl: CASES BROUGHT BYCOMPETITORS AGAINST THEART’ SUNIVERSAL SERVICE
DETERMINATIONS'®

on

Case  Number, Party Bringing| Legal Issue Parties’ Request  Court’s Decisi
Date Case
1.250813, La Société Delay of | That ART’s| Grave doubt
November 8, Tiscali Télécom | payment decision about legality of
2002 according to requiring Tiscali| the decision and
ART'’s decision. | to pay in two| grave damage
installments 3] from no
670,000 Euros suspension lead
for its universal to decision being
service suspended.
contribution for
2002 be
suspended.
2.250608, June | La Société Can the ministef Annulment of the Yes, minister|
18 2003 Tiscali Télécom | temporarily set decree of thecould create a
universal service minister setting temporary
contribution universal service system, but the
without a new for 2002 and mode of
system put i costs. evaluation of
place? costs and the
rules of the

1%}

system should b
published. They

were not.
Decision
overturned  for
lack of
transparency.

Costs awarded t
Tiscali.

®In ascending order of date. All cases here wevaditt before the Conseil d’état.
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Case Number

Date

,Party  Bringing
Case

Legal Issue

Parties’ Reques

t

Court’s Decisi

3.250643, April
1 2005, Consell
D'Etat

Société Cegetel

Objects to t
mode of
calculating  the

contribution and

1. Decree alread)
declared invalid
in Tiscali's case,
claim moot.

the mathematic
approach. 2. For specific
sum—denied for
non exhaustion,
not addressing
minister.
4.250644, April | Société FrancaiseObjects to the 1. Decree alread)
1 2005, Conseil | De mode of declared invalid
D'Etat Radiotéléphone | calculating  the in Tiscali's case,
(SFR) contribution and claim moot.
the mathematic
approach. 2. For specific

sum—denied for
non exhaustion,
not addressing
minister.

5. 250645, April
1 2005, Consell
D'Etat

Société
Réunionnaise Dl
Radiotelephone

Objects to mode

) of calculating
contribution and
the
approach.

mathematic

1. Decree alread)
declared invalid
in Tiscali's case,
claim moot.

2. For specific
sum—denied for
non exhaustion,
not addressing
minister.
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Case  Number, Party Bringing| Legal Issue Parties’ Request  Court’s Decisi
Date Case
6.250609, April | Sociéeté 9 Objects to the Annulling ART’s | Denied for non-
1 2005, Conseil | Telecom mode of| decision exhaustion—the
D'Etat calculating  the informing the| company did no
contribution. plaintiff of the|address a firs
sums it needs tocomplaint to
pay in 2002. minister;
decision not
suffering  from
defects sufficient
to rend it null
and void.
7.250610, April | Societe Objects to the Annulling ART's | Denied for non-
1 2005, Conseil | Belgacom mode of| decision exhaustion.
D'Etat Telecom France | calculating  the informing the
contribution and plaintiff of the
the mathemati¢ sums it needs tp
approach. pay in 2002.
8.250611, April | Societe Kaptech| Objects to thénnulling ART's | Denied for non-
1 2005, Conseil mode of| decision exhaustion.
D'Etat calculating  the informing the
contribution and plaintiff of the
the mathemati¢ sums it needs tp
approach. pay in 2002.
9.250612, April | Société Ventelg Objects to the Annulling ART’s | Denied for non-
1 2005, Conseil | France mode of| decision exhaustion.
D'Etat calculating  the informing the
contribution and plaintiff of the
the mathemati¢ sums it needs tp
approach. pay in 2002.
10.250614, Société Louig Objects to the Annulling ART'’s | Denied for non-
April 1 2005, Dreyfus mode of| decision exhaustion.
Conseil D'Etat | Communication | calculating  thg informing the

contribution and
the
approach.

mathematic

plaintiff of the
sums it needs t
pay in 2002.
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Case  Number, Party Bringing| Legal Issue Parties’ Request  Court’s Decisi
Date Case
11.250572, S.A. Bouygues Objects to the Annulling ART'’s | Denied for non-
April 1 2005, Telecom mode of| decision exhaustion.
Conseil D'Etat calculating  the informing the
contribution and plaintiff of the
the mathemati¢ sums it needs tp
approach. pay in 2002.
12.251239, Société FrangaiseChanging the Annulling the| At the relevant
April 11 2005, De regulation ofl minister’s decree date, the law was
Conseil d'Etat Radiotéléphone | financing the| (“arret”) and| not corrected
(SFR), Société universal service ART's according to ECJ
Réunionnaise Duto bring it into| subsequent decision and
Radiotéléphone, | conformity with| specific there was ng
S.A. Bouygues EU law—current| decisions abouturgency to
Telecom, Société modification the universal demand money
Cegetel insufficient. service that has been
contributions for| spent  eighteen
2000. months  before
therefore, the
minister did not
have the|
authority for the
decree. Decree is
annulled.
However, as td

ART’s decision,
denied for non-

13.252125,
April 11, 2005,
Conseil D'Etat

S.A. Bouygues
Telecom

Jurisdiction over
demand tq
reimburse sums.

That the
minister’'s
decision,
refusing to

reimburse it for
its contributions
in 1997-2001 be
overturn and that
the state
reimburse it.

exhaustion.
Denied for non
jurisdiction—
should be
brought to the
tribunal
administratif de
Versailles
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Case  Number, Party Bringing| Legal Issue Parties’ Request Court’s Decisipn
Date Case
14.250516, May| L'association Attacking the| To force the Mooted because
30, 2005, Conseil Francaise =~ Desmethod of| minister to repeal decree was
D'Etat Operateurs  Decalculation  for| the 1997 decree.| already repealed
Réseaux Et not fitting into before decision.
Services De the EU
Télécommunicati framework and
ons (AFORS) distorting
competition.
15.257683, Bouygues Attacking system To annul the The method
December 5, Telecom for not| 2003 decree fortakes those cost
2005 considering not considering into
immaterial these advantagesconsideration i
advantage. a different way;
the government
did nothing
wrong by
delegating to
ART the
authority to set
the method tg
calculate  those
benefits; there is
no problem with
the current
system.
16.257747, L'association Attacking system To annul the System is ok
December 5, Francaise = Desfor not| 2003 decree for (addressing
2005 Operateurs  De considering not considering substance).
Réseaux Et immaterial these advantagesReread.
Services De advantages.
Télécommunicati
ons (AFORS

Telecom).
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Case  Number, Party Bringing| Legal Issue Parties’ Request  Court’s Decisi
Date Case
17.252659, S.A. Bouygues The legality of| Annulling  the| 1. Decree
December 12, | Telecom the minister| decree and annulled—ECJ
2005 decreeing the ordering the overturned
costs of universal reimbursement | system, new
service for 1998; of the company. | system not yet in
99 without the place, no
law being urgency.
changed first.
2. As for

reimbursement,
denied for lack
of jurisdiction,
should go to the
"Tribunal
Administratif de
Paris."

18.262646,
December 12,
2005

Société Francais
De
Radiotéléphone
(SFR), Société
Réunionnaise Dl
Radiotéléphone,
S.A.  Bouygues
Telecom, Sociéte
Cegetel

the
of

eAttacking
mode
calculation.

1Y

I

1%

Annulment of a
decree.

Denied for non-
exhaustion.

19. 250656, 28
December 2005

L'association
Francaise
Operateurs
Réseaux E
Services De
Télécommunicati
ons ;
L'association
Francaise
Operateurs
Réseaux E
Services De
Télécommunicati
ons

De

De
D¢

D¢

Attacking mode
50f calculation.

n)

t

——D—

Annulling  the
decree setting
sum for 2002 an(
retroactively for
1997-2000.

Decree already

yannulled—part
1by minister and

part by decision
in favor  of
Tiscali.




A CONTRIBUTION FROM THE SPANISH CONSTITUTIONAL COURT
TO THE EUROPEAN CONSTRUCTION PROCESS: REQUESTING
PRELIMINARY RULING

Pedro Tenorio
INTRODUCTION

This Article* focuses on the convenience or the obligation efSpanish Constitutional
Court (“CC") to request preliminary rulings befdiee Court of Justice of the European U#ion
("CJEU"). This is a very practical and real prableghat requires an urgent answer, as it
becomes in Spain increasingly important at thegmesime. In order to illustrate this, let us
remember two different cases.

First, in the Judgment of September 19, 2b@8 Spanish Supreme Court overturned a
resolution of the Spanish Agency of Data Protectishich ordered the Archbishop to note in
the baptism register the exercise of the right aocel an inscription (which would be the
consequence of declaring apostasy in the dataqbiaelegislation field). The resolution was
based on the idea that the baptism register waded tinder the data protection legislation.
Huelin Martinez de Velasco, a senior judge of ther8me Court, wrote a dissenting opinfon.
The dissent employed autonomous concepts of Eunofsea (like the definition of “file”)
included in a European directive that pursues tbmptete harmonization of the national
legislations on personal data protection to deteentine dispute. The dissent’s interpretation was
not clear, and the aforesaid judge consideredttf@tSupreme Court should have presented a
preliminary ruling to the CJEU. Something similarcarred in the Judgment of the Supreme
Court of October 14, 2008although in this particular case, the dissentipmion was more
thorough. We do not know whether the case willshbmitted to the Spanish Constitutional
Court. In such a case the Court would find itselthe same situation as the Supreme Court in
relation to the European Union Law. Therefore,rasoning found in Judge Huelin’s dissenting
opinion would have also been applicable.

The second case is the Judgment of the Spanishtitbtioeal Court 199/2009,
September 28,about the Euro order. In this judgment, the Spar@onstitutional Court
overturned a court order of the Spanish Audiencidhal because the referring court order
decided to hand a British citizen to Rumanian adties applying the Euro order. The Spanish
Constitutional Court considered that the refergogrt order violated the right of the challenger
to a procedure with all the guarantees (recognize&tticle 24.2 of the Spanish Constitution
because the challenger was convicted to a four-peaishment of prison in his absence.

" Professor of Constitutional Law (UNED, Madrid) arefjal Advisor of the Spanish Constitutional Court.

! This work has precedent in another piece of wonkdte: Tribunal Constitucional y cuestién prejudical arge
Tribunal de Justicia de la Union Europdaa LEY, Nov. 30, 2010at 1, 1. However, this work doubles the length of
the previous one and is particularly more detaitteithe analysis of the Spanish Constitutional Ctawt with regard
to the topic.

2 Former European Communities Court.

3 STS, Sept. 19, 2008.

4 STS, Sept. 19, 2008 (Martinez de Velasco, J.edi#isg).

® STS, Oct. 14, 2008.

S.T.C. 199/2009, Sept. 28.

" C.E. Art. 24.2.
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Furthermore, the Spanish Audiencia Nacional had esiBblished the condition that the
punishment imposed in absence could be revisedlgel®érez Tremps wrote the dissenting
opinion® Judge Tremps based his dissent on various arganautt this Article focuses on the
argument that a European government cannot immwsany other European governments, its
own parameter of protection of fundamental righRather, each European government must
function within a common parameter. According tmige Tremps, if the Constitutional Court
viewed a punishment in absence as a violation@sthcalled “absolute contehit should have
presented a preliminary ruling to the CJEU conceyithe European rule that regulates the Euro
order committing an irresponsibility if Spain didtrapply said nornt®

l. IMPORTANCE OF THE PRELIMINARY RULING IN THE CONSTRUTON OF EUROPEANLAW

A. THE PRELIMINARY RULING AS A FEDERALIZING FACTOR IN HE EUROPEAN JURISDICTIONAL
ORGANIZATION

Lately, many authors outlined the similarities betw the Court of Justice of the
European Union and the National Constitutional @ouln particular, they outlined that, in
practice, the Court of Luxembourg does not restitaif to its function of negative legislatbr.

The Court of Luxembourg, in a similar way to thenStitutional Courts of the European
continent, reserves the monopoly of declaring theouastitutionality of an act. The function of
the Court of Justice of the European Union is @ssere the primacy of European law over the
national legislation. It is up to the Court of tices to define the limits between the interpretatio
and the application of the European rules. Thisction makes the preliminary ruling a
federalizing factor in the European jurisdictional organizatian

8 S.7.C. 199/2009, Sept. 28 (Tremps, J., dissenting)
°1d. at n.6.
19 This Article will not consider a different questiowhich is whether the judges violate Article Z4te Spanish
Constitution when they refuse to present a prelamirruling. On this matter, the Spanish Court’snagi is that
there is no infringement. S.T.C. 58/2004 corrolesdhat doctrine, despite the doctrinal discusiibas derived. In
effect, according to Damaso Ruiz-Jarabos tribunales constitucionales ante el Derecho waitario, in 95 LA
ARTICULACION ENTRE ELDERECHO COMUNITARIO Y LOSDERECHOS NACIONALES ALGUNAS ZONAS DE FRICCIONL99,
199 (Madrid, Consejo General del Poder Judiciatudies de Derecho Judicial, 2007), S.T.C. 58/20@uld/
represent an inflection point on the traditionattidime of the Court in this aspect. On a similaeli Juan Ignacio
Ugartemendia Eceibarrertal, recurso a la prejudicial (234 TCE) como cuestdmamparo (A propoésito de la STC
58/2004, de 19 de abril de 2004, que otorga el anmfi@ente a una vulneracion del Article 24 CE origda por el
incumplimiento de la obligacién de plantear cuestigrejudicial comunitaria) in 11 REVISTA ESPANOLA DE
DERECHO EUROPEGI65, 469, 474 (2004), the referred Judgment reptes/et another step in the europeanisation of
fundamental (national) Law towards effective judigdrotection, a certain europeanisation of itsrgntee, a short
step towards Europeanization of constitutional tdghthat would progress in the same direction as th
constitutionalization of the European Union. Nekiehtss, STC 58/2004 “does not change the constitaiti
doctrine, it just follows it.” Ignacio Borrajo Iné¢a,Los tribunales constitucionales ante el Derecho weitario, in
95 LA ARTICULACION ENTRE EL DERECHO COMUNITARIO Y LOS DERECHOS NACIONALES ALGUNAS ZONAS DE
FRICCION 252-53 (Madrid, Consejo General del Poder JudiBisiudios de Derecho Judicial, 2007).
1 DANIEL SARMIENTO RAMIREZ-ESCUDERQ PODER JUDICIAL E INTEGRACION EUROPEALA CONSTRUCCION DE UN
Q/IZODELO JURISDICCIONAL PARA LAUNION 159, (Catedra Garrigues, Thomson-Civitas, Ma@@f)4).

SeeA.
13 In this way it is pointed out by Sarmientypranote 12, at 50-51, 55, in spite of indicating thfedence
between the interpretation and implementation oghrmmnity Law, it has no great significancgee alsoMaria
Fraile Ortiz, Negativa del juez nacional a plantear una cuestdejudicial ante el Tribunal de Justicia de las
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B. THE PRELIMINARY RULING IS THE MOST IMPORTANT REGULAED MECHANISM OF DIALOG
AMONGST JUDGES

The Spanish doctrine saw an “inevitable tensiotween doctrines of the Court of
Justice of the European Union and those of the iSpaDonstitutional Court,” caused by “the
fact that the European integration has not readhed point of complete fusion between
European law and the national legislatidh.”For years? the consciousness of this tension
caused the doctrine to outline the importance efst called “dialogue among judg&sfor the
formation of the European Constitutional law. There many others that insisted on the
importance of the dialog among judges in the coetibn, development, and strengthening of
the so called “European Constitutional Law.” Thmneept of the dialogue among courts has
transcended the doctrine and reached the judgroémite courts. The Declaration 1/2004f
the Spanish Constitutional Court, for instance, tioes this dialogue between the Constitutional
Courts and the Court of Justice of European Unibhis judicial dialogue includes not only the
regulated dialogue (the dialogue which derives fpyocedural rules or international obligations
that diminish the freedom of national judges whe farced to dialogue with the supranational
judge), but also the unregulated dialogue, whictirée, frantic and unbridled'® This dialogue
takes place horizontally as well as vertically., 8othe European Union, the most important
mechanism of regulated dialogue is the prelimimalyg.

Comunidades Europeas RevISTA ESPANOLA DEDERECHOEUROPE0433, 441-43, 458-59 (2003) (pointing out the
relative character of the difference).

1RicARCO ALONSO GARCIA, EL JUEZ ESPAROL Y ELDERECHOCOMUNITARIO 115, 118 (Valencia, Tirant lo Blanch,
2003).

15 1n the Anglo-Saxon contexsgeAlec Stone Sweetonstitutional dialogues in the European CommuyriityTHE
EUROPEAN COURT AND NATIONAL COURTS DOCTRINE AND JURISPRUDENCE LEGAL CHANGE IN ITS SOCIAL
CoNTEXT 303, 325(A. M. Slaughter et al. eds. 1998). Among us, Gifl@s Rodriguez Iglesias & José Alejandro
del Valle Gélvez,El derecho comunitario y las relaciones entre elblinal de Justicia de las Comunidades
Europeas, el Tribunal Europeo de los Derechos Husay los Tribunales Constitucionales nacionalis 2
REVISTA DE DERECHOCOMUNITARIO EUROPEO239 (1997). For current further reading about thatter, we must
mention: Anthony Arnull, HE EUROPEAN UNION AND ITS COURT OF JUSTICE (2nd ed., 2006); Ginevra Cerrina
Feroni,Karlsruhe, Lussemburgo, Strasburgo: la "Interpretasverbund” dei diritti fondamentali ancora lon&an
in CORTI NAZIONALI E CORTI EUROPEE191 (Napoli, Edizioni Scientifiche Italiane, 2006%Gianmario Demurol
rapporti fra Corte di Giustizia delle Comunita Eynee e Corte Europea dei Diritti del'lUom@ LA CORTE
COSTITUZIONALE E LE CORTI D'EUROPA 39 (Torino, Giappichelli, 2003); Santiago Ripolr@ia, (Dir.) & Juan
Ignacio Uguartemendia Uceizabarrena (Coord9pAEA ANTE LOS TRIBUNALES INTERNACIONALES EUROPEQS
CUESTIONES DE POLITICA JUDICIAL ONATI (IVAP 2008); Alejandro Saiz Arnaiz:l Tribunal de Justicia, los
Tribunales Constitucionales y la tutela de los dbies fundamentales en la Unidn Europea: entre eteffcial)
conflicto y la (deseable) armonizacion. De los pifios no escritos al catalogo constitucional, @dedutoridad
judicial a la normativa in CONSTITUCION EUROPEA Y CONSTITUCIONES NACIONALES31 (Valencia, Tirant lo
Blanch, 2005); Gustavo ZagrebelskyrRDTI E COSTITUZIONE NELLUNIONE EUROPEA (Roma-Bari, 2003).

16 See Giuseppe de Vergottini ABIALLA DEL DIALOGO ENTRE TRIBUNALES22 (Civitas, Madrid, 2010).

7'S.T.C. 1/2004, Jan. 14.

18 professor Laurence Burgorgue-Larsen, Professétubfic Law in La Sorbonne, in her Communicatiorthe
VIII Congress of Constitutional Lawyers of Spaireff 4-5, 2010). The European constitutional lawaasmplex
structure in which community Law and internal onidiaw, and even the legal system of the Human Riginbpean
Convention, are imbricated. Professor Burgorgueséaralso suggests integrating discrepancy as agdial
method. The dialogue leads, bears the agreemdragposition, contraction or discord and agreenmncord and
approval. In this context, the judgments of ther@n Federal Constitutional Court traditionally templated, as
resisting European integration must be consideseghather form of dialogue.
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Il. PRELIMINARY RULING AND SPANISH CONSTITUTIONAL COURT

This Article does not wish to revise the traditibmay in which the relationship between
the Law of the European Union and the national imypresented. The rules of the relationship
between the European Union Law and the nationaldeavthat of the European Union Law.
That is, the European Union Law has the primacythediirect effect of the rules. In the cases
in which both orders overlap, the national judgewa&ll as the European Union Law judge who
supervises the application of this legal systeny prasent a preliminary ruling before the Court
of Justice of the European Union rules on the issue

Having noted this, and coming back to the subjéthis Article, the convenience or the
obligation of the Spanish Constitutional Court toegent preliminary ruling, this Article
examines whether:

a. The Spanish Constitutional Court can present treiliminary ruling before the
CJEU;® and
b. In the case that the answer to a) is affirmativenust then be defined what is the

appropriate way to present the preliminary rufifig.

B. WHETHER THE SPANISH CONSTITUTIONAL COURT CAN PRESENT THEIR PRELIMINARY
RULING BEFORE THECJEU.

Up to now, the Spanish Constitutional Court ansdevih a negative answer to the first
referred question. The Court based its answer partecular conception of the European Union
Law, its relationship with the so calledltc constitutionnel, and its relationship with the
Constitutional Court! This could be called a relationship of separatitis Article will study
the cases in which, up to now, the Court of Jusiee been demanded by the parties to present
preliminary ruling, and cases that have been sabyea decision.

1. STC28/1991 OFFEBRUARY 14.

In the case solved by the STC 28/1891he appellant raised what could be called a
community constitutionality appeal. A communitynetitutionality appeal refers to the way of
adducing that, a breach of a Community Law ruleingijrectly, unconstitutional because it
violates the constitutional principle or principl@swhich the incorporation of Community Law
to Spanish Law is based, particularly on Article®3he Spanish Constitutidfi. This Arcile
later discusses the Italian doctrine, which alsop&etd a specific terminology to name those

19 See infranotes 24-109 and accompanying text.

20 See infranotes 110-44 and accompanying text.

2 Antonio Torres del MoralEl Tribunal Constitucional espafiol en negativo: siienes disputadas, inéditas,
irresueltas y de lege ferendis LA CIENCIA DEL DERECHO PROCESAL CONSTITUCIONALESTUDIOS EN HOMENAJE A
HECTOR FIX-ZAMUDIO EN SUS CINCUENTA ANOS COMO INVESTIGADOR DELDERECHQ T. Il, TRIBUNALES
CONSTITUCIONALES Y DEMOCRACIA595 (Eduardo MacGreggor Ferrer & Arturo Zaldivadd.de Larrea eds., 2008).
The treatment of European Law by the Constituti@@alirt is one of the most challenging and opentiuesid.
?2S.T.C. 28/1991, Feb. 14.

# C.E. Art. 93.
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appeals of constitutionality that violate Articla7Lof the Italian Constitutioff, by which the
compliance of the legislative activity to Communiigw is established.

The Basque Parliament brought the appeal and amgesdst two principles which were
added by the Organic Law 1/1987, Aprif 20 the Organic Law 5/1985, June 19, on the General
Electoral System (“LOREG'J® in order to regulate the elections to the Europearliament.
The first principle, Article 211.2 (d) LORE®, concerns the capacity of membership of the
European Parliament as incompatible with that afnimership of the Legislative Assembly in an
Autonomous Community. Pursuant to the secondckert214%® the circumscription for the
election of European Parliament Deputies was ttieme territory.

The appellant based the unconstitutionality oftthe principles in its contradiction with
Article 5%° of the Act regarding the election of represenéestiin the European Parliament by
direct universal suffrage, adopted by the Europ&anncil on September 20, 1975In the
opinion of the Basque Parliament, such contradictimuld determine the violation of Articles
933! 96.1%? and 9.% of the Spanish Constitution, as well as its Aeit®* Regarding the
appeal of Article 214 LOREG, the appellant just tgdothe declarations made during the

24 Art. 117 Costituzione (It.).

% | EY ORGANICA, 1/1987 LOREG.

5| EY ORGANICA, 5/1985 LOREG.

27 LEY ORGANICA, Art. 211.2 (d) LOREG.

8 | ey ORGANICA, Art. 214 LOREG.

9| EY ORGANICA, Art. 5 LOREG.

30 Decision 76/787/ECSC, EEC, Euratom, of the reprasiees of the Member States meeting in the céunci
relating to the Act concerning the election of tApresentatives of the Assembly by direct univesséfrage. It was
precisely stated that whereas Article 6(1) of theciBion enumerated the incompatibilities Communigw
established, Article 6(2) authorized the MembeteSta fix applicable incompatibilities nationallytil a standard
electoral system was effective (Article 7.2). Hoeeuhe power to establish the causes of incompstitvould be
limited by Article 5, which particularly allowed dual mandate. Therefore, Community Law authorizes dual
mandate by a provision that national law could repieal because the Decisions are not dispositiveda it could
be clearly inferred under the provisions of Artiéi89 of the Treaty establishing the EEC and thecmtant ECSC
and Euratom Treaties. As it was not clearly statefirticle 5, it was legal to distinguish betwedre tdual mandate
in the State Parliament and the one in the localidP@ents. The opposite would be to establish alawiiul
inequality, that is to say, discrimination, badigaklevant and obviously unreasonable, that waiddsequently
lead to an interpretation of the mentioned Arti6l¢hat is incompatible to the principles under élgil4 of the
Constitution and is, therefore, banned by Article, @mong others.

*LC.E. Art. 93.

%2 C.E. Art. 96.1.

¥ C.E Art.9.1.

3 C.E. Art. 214. The appeal supported that ArticR ®E entrusted the Government and the courts i¢h t
guarantee of the performance of the Treaty of Asiocesto the European Community and of the rules/ihgy from
it. On the one side, Article 96.1 established ti@usion into the internal legal system of the exa& conventional
rules which the public powers would be subjectucspant to Article 9.1. On the other side, the Tyred Accession
to the Community in Article 2 of the Act relating the conditions of such accession envisaged ttept®n of the
primary Community Law, among which rules was therefentioned Article 5 of Decision 76/787 of theu@ail.
Being a mandatory provision, it was not legitiméde the legislature to give ruling to the incompdity regime
which contradicted this Article 5. As Article 211(d) of the introduced Organic Law on the Generglctoral
System expressively changed the mentioned rulingppeared as invalid by unconstitutionality inflgment of
Arts. 93, 96.1, and 9.1 CE.
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drafting of the appealed law by the spokesmen ef itiree Parliamentary Groups in the
Autonomous Assembl3”

% The facts at issue of the judgment reproducedréimments of the interventions in the mentionedatelby the

Spokesmen of the Parliamentary grodfassko AlkartasunaEuskadiko Ezkerrand Nacionalistas Vascos the

following literal terms:
First, the right to self-government of the natidgtie$ and regions, recognized and guaranteed utheer
Article, which is expressed in the same mannehadist of fundamental rights and civil libertiethat is to
say, it constitutes such right as previous to tlendfitution itself and as an assumption of its own
legitimacy-, should also appear in the organizatbrthe electorate as a sign and guarantee ofigadlit
pluralism, defined under Article 1.1 EC, as a soprevalue of the system.
Having stated as a starting point that the rightsédf-government is an assumption of the State’s
legitimacy, the following should be pointed out:aftthe starting point is particularly important it the
scope of Article 2 of the Constitution, in the casé the Basque Country, Catalonia, Galicia, wladohthe
direct target of the expression “nationality” aathove all, the first two cases. We should not forgdaen
reading and interpreting Article 2, the public ledabate it caused. In this sense, we understaiditihe
nationalities and regions express their politicalfural, and social pluralism, and they execute pathe
State’s political power, it should be obvious thlaé provinces -and, in some cases, the Autonomous
Communities- are outstanding territorial entities the purposes of the organization of the elettora
Likewise, the Autonomous Communities should alssigaificant for the purposes of the organizatién o
the electorate for the elections to the Europealiafzent.
There are two aspects to bear in mind for the mepmf supporting the unconstitutionality thesishef
exclusive voting district. On the one hand, as msegquence of the entry in the European Commurigy, t
political power of the Autonomous Communities rensaaffected —it could also be said diminished-; and
this would not lead to an increase in power of 8tate’s general bodies. On the other hand, as the
European Community lacks its own executive bodg Autonomous Communities, pursuant to their
Statutes of Autonomy, are important political andhinistrative figures for the European Community.
Finally, in this line of arguments, we should rekntirte existence of repeated recommendations made by
the European Parliament, so that the electoraeaoh Member State is organized within the scopa of
plurality of districts. With this approach, no oty argument can be made. The so-called Statgd le
personality has sometimes been put forward, bedaube European Parliament it is not the Stateshmu
citizens which are represented, and proof of thahé fact that in the European Parliament the ggar
the members are organized according to ideologialities, and not to their belonging to a certSiate.
What is expected, all in all, is that such politipauralism of the Spanish state could also beeptéd and
showed in the organization of the electorate.
Besides, the single electoral district on its ovaeginot guarantee proportionality. First, becaheebattle
of strict proportionality is definitively lost siecthe moment in which those recommendations exidt a
since there is a working group that supports thefigoration of a plurality of voting districts invery
State. However, we should also bear in mind tHaproportionality is an important value, it can be
established by means of grouping Autonomous Comtmesnifor instance, with minimums in population,
although always following the Parliament recomme¢iotia and the working lines of the groups develgpin
the future European electoral bill. In this regaraneans to respect the frequently mentioned conities
that are distinct enough, whether by geographisaes—such as, for instance, the islands-, by Higtiory
or by ethno-linguistic reasons. In this regard,slitould be mentioned that the difference between
nationalities and regions under Article 2 may andsmmentail a special treatment of the historic
nationalities. Because of the preceding reasonsynvderstand that the exclusive voting district @ im
accordance with the Constitution.

PLENARY SESSION IN THEPARLIAMENT OF THE BASQUE COUNTRY (Apr. 30, 1987) (Intervention of the Spokesman of

the Parliamentary groupusko Alkartasuna
We particularly believe that the chosen politicgition does not correspond to the constitutional and
administrative legal framework defined in the Cdnsibn under Article 2, Title VIII, in the correspdent
Statute of Autonomy, and concretely in ours, thesd®e Statute of Autonomy. This Parliament of the
Basque Country, and from this point of view | bedieve are politically and legally legitimated tdadsish
this application for judicial review of proposedyiglation, so that, although the Constitution does
contain an explicit order of how the voting distsishould be, it does seem that the adopted iperfectly
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The Basque Parliament requested the Spanish Qgdiwstdl Court declare the appealed
principles unconstitutional. It also requesteddemArticle 177 of the EEC Tredfyand the
concordant Articles in the ECSC and Euratom Treatieat the Spanish Constitutional Court
address the European Court of Justice to inteAmtitle 5 of the European Electoral Attand
declare whether the capacities of membership irEtirepean Parliament and membership in the
Basque Parliament were compatible.

The Court dismissed this latter app&alThe Court explained that Article 211.2 (d)
LOREG did not violate the Constitution (Articlesl914, 93 and 96.1), but those principles of
Article 5 of the European Electoral Act. Therefotize Court stated that the contrast brought
before the Constitutional Court between those Gisinal provisions and the legally contested

compatible with or does not match the design ofntleelel Autonomous State reflected on the Consbituti
and the Statutes of Autonomy.

[W]e understand that the political autonomy of tiationalities and regions is an organizing prireipf
this State. We believe it should not be avoideguch a moment as this when the incorporation of a
suprastate scope takes place. We believe thatnteation of the constituent was always to favor the
political integration of the Autonomous Communitles means of its presence in the different forums a
institutions in which influential decisions are ¢éakand the exclusive voting district is obvioustt a mere
instrument to answer this organizing principle.
PLENARY SESSION IN THEPARLIAMENT OF THE BASQUE COUNTRY (Apr. 30, 1987) (Intervention of the Spokesman of
the Basque Nationalist Parliamentary group).
In short, in those fragments the following was edfatthat the right to self-government of the naldies and
regions ... should also be present in the organizatibthe electorate, particularly in the cases e Basque
Country, Catalonia and Galicia; that, as a consecpief the entry in the European Community, thétipal power
of the Autonomous Communities was diminished, amat the Autonomous Communities, according to their
Statutes of Autonomy, are important political aenénistrative figures for the European Communihg existence
of repeated recommendations made by the Europediarfent, in the sense that the electorate of édember
State is organized within the scope of a pluradityistricts. Invalidity of the argument of the &g international
legal personality “because in the European Parliritds not the States but the citizens which r@eresented;”
invalidity of the argument of proportionality besauthis could be established “by means” of grougintpnomous
Communities, for instance, with minimums of popigat but always following the recommendations oé th
Parliament itself. EENARY SESSION IN THEPARLIAMENT OF THE BASQUE COUNTRY (Apr. 30, 1987) (Intervention of
the Spokesman of the Parliamentary group Euskorfdkana); that the chosen political option doescootespond
to the constitutional and administrative legal feamork defined in the Constitution under ArticleTz]e VI, in the
correspondent Statutes of Autonomy, and concrételgurs, the Basque Statute of Autonorig.; that it was
contrary to the self-government of the nationadiéead regions, which is an organizing principl¢hef State.
Id.
3 EEC Treaty art. 177 (now art. 234 EC)
%7'3.7.C. 28/1991, Feb. 14,
% S.T.C. 28/1991, Feb. 14, FJ 7.
[W]e must reject such cause of claim by simply kirig that theratio decidendiof our dismissing order
does not keep any relation to the European commiawt that the appealing parliamentary body invoked
in order for us to judge the constitutional valditf the contested legal provision. We have not stmould
not mentioned anything in this constitutional psxabout the settlement of Article 211.2 d) LOREG
pursuant to Article 5 of the European Electoral Ascause the problem of this settlement is not
constitutional. As the Treasury Counsel noticegopean Community Law has its own guarantee bodies,
among which this Constitutional Treaty is not presé@herefore, no interpreting application abow th
scope of the mentioned Community Law should be estaid to the CIJEU, because Article 177 of the EEC
Treaty is only effective in the processes where @aomty Law should be enforced to guarantee a standa
interpretation.
Id. FJ stands foFundamento Juridigowvhich could be translated as “pleas of law”. AaBigh Constitutional Court
Judgment is divided in three parts: pleas of faletas of law, and operative part of judgment.
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rule would only occur immediately or indirectly. h& opposition to the Constitution by the
electoral provision lies exclusively on the inteddéolation of the Community rule, which
would become a type of constitutional proceeding falidating such contested rule.
Nevertheless, continues the Judgment, it is prigcibis premise on which the appellant bases its
argument. Article 5 of the European Electoral Asta Constitutional canon of Article 211.2 (d)
LOREG should first and foremost be accepted in rotexecute the contrast brought up in the
process,

because only if it is admitted that Article 5 oétRuropean Electoral Act is a rule which
composes the constitutional corpus applicableeacctise and that, as such, has the power
to determine directly or indirectly the validity tiie contested electoral rule, this Court
will be able to analyze the denounced contradictietween the European electoral rule
and the national electoral rute.

The Court then dismissed that premise, and ardguedneither Article 93 CE, nor 96.1
CE, invoked by the appellant, turn the EuropearctBfal Act into a constitutionality canon.
The Court explained that the regulatory conteninicle 93 stating that, pursuant to it, from the
date of its accession, the Reign of Spain is linkedEuropean Union Law, primary and
secondary, which, as the Court of Justice of theopean Communities wording states,
constitutes a real legal system integrated in tleenkler States’ legal system, and imposes itself
to its judicial bodie4®

However, this does not dictate that Article 93 QEng Community Law into a
constitutionality canon. In this sense, the Judgnmontinues as follows: “[hJowever, the
aforementioned link does not imply that, pursuanttticle 93, Community Law rules have
gained constitutional status or strength, nor plies that the casual violation of those rules by a
Spanish provision involves an infringement of thentioned Article 93 CE* Therefore, the
Court states that Article 93 CE

is not affected by the casual contradiction betwibennational law —State and regional-
and Community law, a question which is out of thepe and content of this rule. Nor
even the final digression of this constitutionaloysion could support such

charge...because...this provision simply determines $tee bodies to which the

guarantee of the performance of European Unionisagntrusted, regarding the type of
activity that requires the execution of Communiggigions®?

After denying that Article 93 CE could be affectedt even indirectly by Article 211.2
(d) LOREG, the Court proceeded to reject the chafgrticle 96.1 CE. The Court denied that
Article 96.1 CE turns Community Law into a congiitnality canon.

¥1d. at FJ 4.

“ Case 6/64, Costa v. Enel, 1964 E.C.R. 585.

“1S.T.C. 28/1991, Feb. 14, FJ 4. The judgement pdxe
This provision clearly constitutes the last badisuwch connection because its acceptance —estathlish
the Treaty of Accession, which is its immediateifasxpresses state sovereignty. However, this does
allow to forget that the constitutional provisioof, procedural organic nature, just regulates thg ofa
executing a certain type of international treaties,that it determines that only those treaties toay
compared to Article 93 CE in a constitutionalityopess, because such supreme rule is their fornfidl va
source.

Id.

21d.
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No international treaty receives from Article 9&€E more than the status of rule which,
invested with the passive strength the provisiaregito it, is part of the internal legal
system; therefore, the assumed contradiction iatie® by laws or other subsequent
mandatory provisions is not a matter that affelogdrtconstitutionality and should not be
decided by the Constitutional Court (STC 49/1988, 14, in fine), but when it is
exclusively a problem of selecting the applicabdavlto the particular case, its resolution
corresponds to the ordinary judicial bodies. Inrghtbe casual violation of the European
Union law by later state or regional laws and ruless not turn into a constitutional case
what is a mere conflict ofubconstitutional ruleso be solved within the scope of
ordinary legislatior{?

In its following line of argument, the Court didtr@veal the content of Article 5 of the
European Electoral Act but an inference can be nthdeit deals with the impossibility of
accumulating the European Act with internal statis.a However, what is decisive for the Court
is that the contradiction between the Europeant&lalcAct and the Organic Law on the General
Electoral System is not a constitutional problem:

the assumed contradiction —which is the centethisf appeal and supports the current
cause of action- between Article 211.2 [(]d) of teganic Law on the General Electoral
System and Article 5 of the European Electoral Aatks constitutional relevance, even
though it really occurred, because the denouncédaamy does not attempt, directly or

indirectly, the provisions on Article 93, 96.1 ah4l CE*

Then in FJ 6, the Court clearly states the dialogith the Court of Justice to the
ordinary legislation:

Naturally, the reached conclusion does not pretteatuse of lawfully configured legal
defense media -which effectiveness is guaranteed épticle 24.1 EC- in order for the
candidates affected by the incompatibility laid donv the present appealed provision to
rise before such antinomy. The judicial bodies wWikn comment, in the corresponding
processes, about the repeated contradiction asviops step to the enforcement or non-
enforcement of Article 211.2 [(Jd) of the Organiau on the General Electoral System,
to which purpose such bodies are authorized (@efhras the case may be) to request the
European Court of Justice, under Article 177 of ®@EE Treaty and concordant
provisions of other constituent Treaties, an intetipe declaration about the scope of
Article 5 of the European Electoral Att.

To clarify the alleged contradictory nature of ®yganish law regarding Community law
with the launch of this appeal, a member electedhisn Autonomous Community and the
European Parliament, to whom the Spanish Law igreafl by the electoral administration,
should appeal the act before the ordinary legistatund request the approach of a preliminary
ruling before the Court of Justice.

Finally, based on the Court’s understanding ofriiationship between the Constitution
and Community Law, the Court dismisses the approéghneliminary ruling.

[W]e are obliged to dismiss such cause of actiositmply thinking that the reason of our
rejected announcement bears no relation with thieg&an community rule the appealing
parliamentary body invoked in order for us to judbe constitutional validity of the
appealed legal provision. We have not mentioned amdt not declare in this

431d. At FJ 5.
44d.
41d. at FJ 6.
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constitutional process the settlement of Articld.21(d) LOREG under Article 5 of the
European Electoral Act, because the problem ofdatiement is not constitutional. As
the Treasury Counsel foresees, the European Corymuaw has its own guarantee
bodies, which this Constitutional Court is not amofherefore, no application of
interpreting the scope of the aforementioned conityunle must be addressed to the
Court of Justice, because Article 177 of the EEEaly only operates in the processes to
which Community Law should be enforced in ordegti@rantee a standard interpretation
of the mentioned Law.

The Judgment, in short, aims to design a clearndisin, relation, and separation
between Constitution and Community Law. Neverthglege should remark that Community
Law is somehow enforced. Indeed, when analyziegipeal of Article 214 LOREG, the Court
dismissed the cause of action based on the lagkgofment in the appeal. However, the Court
adds some statements in which it comments abowathient of Community Law:

For that reason, although nothing would at firgvent the state legislator, making use of
his freedom of appraisal, from stipulating theiterial organization of the electoral body
in the European elections in accordance with therewmous design -whereas the current
unconstitutional autonomy of the European Commuligmber States (Article 7 of the
European Electoral Actpersist- we should reiterate that such would not be a
constitutionally obliged measure, but the resultagbolitic decision which opportunity
and decision must not be judged by this CUrt.

To sum up, the Spanish Constitutional Court disedsshat we could call a community
constitutionality appeal. A breach of a Commuriiw rule is not, indirectly, unconstitutional
on the grounds it violates the Constitution pravisi under which the incorporation of
Community Law to Spanish Law takes place.

2. STC372/19930FFEBRUARY 14.

STC 372/199% was an appeal for legal protection directed botla tlJudgment of the
Criminal Court at the Audiencia Nacional in Madmdhich condemned the appellant as the
author of an exchange control crifffeand to another Judgment setting aside a Judgment
pronounced by the Second Court of the Supreme @hich confirmed such judgmefitas far

*°1d. at FJ 7.

*1d. at FJ 8.

*®S.T.C. 373/1993, Feb. 14.

9 The Sala de lo Pena{Chamber of Criminal Matters) of the Audiencia Maal found the applicant guilty of a
monetary crime, punishing him with two months opiisonment, a fine of 14,000,000 pesetas ($115,arf)an
order to pay a quarter of the costs. The Courtidensd proven that the applicant had given somedstesentenced
in the case, by intermediation of a third perstie, amount of 26,750,000 pesetas ($219,880) toadmsfarred to
France. This last person was discovered and atrestdhe border when attempting to cross the basdest motor
vehicle carrying the money in a hidden space ofttre

0 Having made the report for the hearing of sucteahmfter the coming into effect of Real Decre8d@/1991, of
December 20, on economic external transactionsappellant added, during the hearing, another gtamamsisting
of the denial of the offense by which he had beatienced, after the repeal of Article 6 of Orgdraw 10/1983 by
the mentioned Real Decreto.

The Supreme Court did not set aside the judgensgyatrding the sentence given to the appellant, Isecan the
one hand, the trial judge in the Court did not exeexamining functions; on the other hand, theas enough
charge evidence for entering a judgment; and, lfintie mentioned Real Decreto 1816/1991 had betéilized the
offenses contained under Article 6 of Organic Lad®983 and had not created new crime figures reguftom its
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as the applicant was concerned. The submissiontheoother hand, were not equal. In some of
the submissions, such as the violation of fundaalelaws regarding the presumption of
innocence and the impartiality of the judge, th@esgb was brought against both decisions.
Others, such as the violation of the rights of die®, equality and the principle of legality, could
only be put down to the Judgment of the Supremertmecause it could only have been put
forward before it and upon hearing that the entitp iforce of Real Decreto 1816/19%1¢n
economic external transactions, had unpunishedutiged offence. As for the hearing of the
appeals brought against the Judgment of the Sup@one, which are the point of interest of
this Article, it should be specified that at therpmration of the acts, as well as during its
procedure, the Judgment of resort, lodging and i@t of the appeal to the Supreme Court,
together with Organic Law 10/1983,0n the exchange control legal system, Real Decreto
2402/198F° was in force and completed the criminal provisionentained in the
aforementioned Law as set of regulations on thgestibSo that the Judgment of Resort
sentenced the appellant as the author of fraugkaasded for and sanctioned in Arts. 6 (A) 1 and
7.1.2 of Organic Law 10/1983. The Court found that the appellant violated thehange
control legal system by trying to export an amoahtcash tender above 2.000.000 Pesetas
($16,466.08) without the mandatory previous audtaion under the provisions of the
aforementioned Real Decreto.

Once the appeal to the Supreme Court against thei€iwmn Judgment was brought and
entered, the executive issued the Real Decreto/1896>° whose second final Provision
repealed the Real Decreto 2402/1980 and execugelibtralization of external transactions and
transfers, as provided for in Directive 88/361/EEQ@yhich laid down a transitional term for
Spain applicable to certain types of transactfdrighe Article expired on December 31, 1992, so
the Government decided to bring it forward befowent

Based on this new economic external transactioles thhe appellant introduced a new
ground in the hearing held on February 19, 1992 mbw argument was that the offences
regulated under Art. 6 of Ley Orgéanica 10/198Bad been abolished by Real Decreto
1816/19917° So, the conduct in which the Sentence was basedbeaome unpunished.
However, the Second Chamber of the Supreme Counfire®d the decision made by the
Audiencia Nacional and dismissed this ground.

The request for legal protection addressed to thestitutional Court considered that the
previous courts violated the principles of legafftyfreedom®® and equalitf? as far as the
mentioned Real Decreto, which created again annséfetype, which elements were not

regulatory status. In short, the only importancéhefnew regulation in the present cause of aeti@as to increase to
5,000,000 pesetas ($41,114) the sum to which theedype joined.

1 B.0.E. 1991, 310.

%2 ey ORGANICA, 10/1983 LOREG

%3 Real Decreto (R.M.) 2402/1980, Oct. 10.

>* L EY ORGANICA, 10/1983 LOREG

**B.0.E. 1991, 310.

*% Council Directive, 88/361/EEC, June 24, 1988.

>"|d. at art. 6.

%8 | EY ORGANICA, 10/1983 LOREG, de 16 de agosto, por la que sefitedla LEY, 40/1979, de 10 de diciembre,
sobre régimen juridico de control de cambio.

*B.0.E. 1991, 310.

% C.E. Art. 25.1.

*LC.E. Art. 17.

2 C.E. Art. 14.
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envisaged in Ley Organica 10/1983, and which wasrpatible with the Community Directive.
In those circumstances the appellant requested etogtanted protection and asked the
Constitutional Court to submit a preliminary rulirdpout the compatibility of the national
provision with the Directive before the Court okflue made a ruling. The Court dismissed the
appeal for legal protection and answered that theseno need to submit a preliminary ruling.

The important subject here is that the appellamtien protection from the point of view
of the principle of legality, put forward the incstency of Real Decreto 1816/1991 with the
Community Directive 88/361/EEC. To his opinion, Bu@ommunity provision allowed Spain a
closing date until December 31, 1992 to begin theralization of capital movements among
Member States of the EEC. Moreover, Real Decre#@611991 brought forward such
liberalization when it entered into force. Conseaglye any interpretation of this Real Decreto
that is incompatible with the abolition of any eadlge control system violates Article 25.1 &E.
Accordingly, this Court should request a prelimphadling about the compatibility between
State and Community Law before the European Cdultstice.

The Court refuses the violation of the principldegality’* by the contradiction between
the Real Decreto in question and the Communityctiire. To this respect, some legal doctrine
considerations are first raised in FJ 7 and thepieghin FJ 8 to the concrete case. As general
doctrine, the following points should be remarkEuist, only Articles 14 to 29 and 30.2 CE are
appropriate to decide if the actions of public auties are constitutional or not. The
Community Law is not appropriate to this purposecdhd, the rules in the Community legal
system “do not represent an autonomous constiittgncanon (STC 252/1988, 132/1989,
28/1991, 64/1991 and 111/1993, among othérs)Third, the appeal for legal protection
addressed to the Constitutional Court, has to kedan the violation of fundamental rights, not
in violation of Community Law® Fourth, the Community legal system has its ownranize
bodies, among which the Constitutional Court isleded. The power to verify if an internal rule
is appropriate from the point of view of Communitaw is up to the Judiciary, with the
collaboration of the European Court of Justiceatessary. Finally, the Constitutional Court
cannot request preliminary ruling based upon Aeticl7 of the Treaty establishing the European
Economic Communifyf before European Court of Justice because thisigicov is only
effective in the processes in which Community Lavapplied precisely to guarantee a standard
interpretation of Community La®’

Curiously, after these sharp affirmations on theliaption of this doctrine to the specific
case, some considerations about the compatibiéitywéen the Real Decreto and the Directive
are madé? Indeed, FJ 8 stated that the principle of legatiad not been violated for these
reasons: First, because the aforementioned Reakedn the moment in which the Supreme

%3 CE Art. 25.1.

% C.E. Art. 25.1.

%5 3.7.C. 372/1993, Dec. 13, FJ 4.

®63.7.C. 64/1991, Mar. 22.

8" EEC Treaty Art. 177.

®835.7.C. 28/1991, Feb. 14.

9S.T.C. 372/1993, Dec. 13, FJ 4 already stated $vngefrom which the matter of compatibility withoBmunity

Law and the presentation of preliminary ruling ebbk inferred, so it is not unknown to the court:
From the referred actions, there is no proof thatapplicant had raised to the court competenhtmkthe
appeal for the Supreme Court any community prelaminruling about the compatibility of such Real
Decreto with Community Directive 88/361/EC; howewbe answer given by the Supreme Court implies a
dismissal of such approach.
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Court passed its decision, had moved the libetadizaof the external economic transactions a
year forward, while the Directive 88/361/EC did meguire it until December 31, 1991. So, no
contradiction between state and Community Law wassible. Since, this argument of appeal
under Article 25.1 CE tried to force the Court tmtrol the adaptation of the rules applicable to
Community Law, a task that does not correspontlisoGourt. Therefore, neither the violation of
Article 25.1 CE must be estimated nor must theiqiehry rule to the European Court of Justice
be requested, as the appellant claifns.

Although the Court tries to justify its dismissatdause what has been raised is not
competence of the Court, it repeatedly states that Real Decreto does not contradict
community law. Community Law and internal law #nen interwoven, not apart. They may be
separated but it is not an easy task. This Judgaraiyzes implicitly the compatibility between
internal law and Community Law. It is necessaryrécognize that the Constitutional Court
applies Community Law even if it only does it insimilar way as it enforces and interprets
ordinary law, although the highest authority intthi@ld is the Supreme Court.

3. STC143/1994p0FMAY 9.

STC 143/199%4 was an appeal for protection filed by the Spar@&meral Council of
Economists Associations against the judgment givwerthe Supreme Court (Third Chamber,
Second Division) which declared inadmissible thpes brought by the mentioned body against
Real Decreto 338/1990 of March 9 and the Ministerial Order of March 1¥990° which
regulate the Tax Identification Number. More sfpeally, the Spanish General Council of
Economists Associations brought a judicial reviegaiast the regulatory provisions that
regulated the composition and use of the Tax Ifleation Number because the regulatory
provisions violated the fundamental right to priyaestablished under Article 18 Ettand the
regulatory provisions contained procedural and &remrors. The Supreme Court stated that the
appeal was inadmissible because the Spanish Ge@eratcil of Economists Associations
lacked standing to sue, due to the fact that spplea did not have a direct or legitimate interest
in contesting the Real Decreto and the Order réigglahe Tax Identification Number. The
creation of such number would not at all affect thactions within the jurisdiction of the
Council regarding the Economists Associations itamposed of or the functions that assisted
the Associations regarding its members. Likewises Judgment added that the obligation
imposed on the economists of such correspondertcig®ns to obtain a Tax Identification
Number was not due to their profession or theioknent in an association, but because the
obligation was imposed on all citizens. The Judgmejected the importance of the fact that the
economists were assigned fiscal and tax matter sedimg® because the Tax Identification
Number would not extraordinarily complicate thiska

The appeal for protection argued that the contedtelyment violated the fundamental
right to judicial protectiod? the right to a process without improper delays #rel right to

9S.7.C. 372/1993, Feb. 14, FJ 8.

1'S.T.C. 143/1994, May 9.

2 Real Decreto (R.D.) 338/1990, March 8.

3 Orden Ministerial (O.M), March 14, 1990.

" Treaty Establishing the European Communitiesl&;Dec. 24, 2002, 2002 O.J. (C 325) 45.

> Real Decreto (R.M.) 871/77, April 26, 1977.

® The violation of Article 24.1 CE might be due tetfact that the action brought against the regngtrovisions
of the Tax ldentification Number had been dismiss#espite the fact that the Council held an unrkigiée
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privacy recognized under sections 1 and 4 in Agtk® EC. The rejection of the appeal allegedly
violated of the fundamental rights which form pairthe general rules of European Community
Law, which are legal security, honor, privacy, effee judicial protection of the Courts and
other European Community Institutions accordinghi® body of law of the European Court of
Justice. It was also stated that the Judgmenteofiburt infringed the right to process without
improper delay$! The lodged Judgment also violated the fundameights of privacy and
human dignity. The appeal for protection concludeguesting the annulment of the contested
Judgment and the lodged general provisions. Kin@llo preliminary rulings before the
European Court of Justice were submitted. OnceCibrestitutional Court admitted the appeal,
the further statements of the appellant under ptiote put forward the violation of Articles 30,
34, 59 and 67 of the Treaty establishing the Etanp@ommunit{? on the freedom to provide
movements of goods and capitals services and eglféorseveral judgments to support the claim
while requesting formulation of the ruling to thew@t of Justice. The Court denied protection
and denied the request of formulation of prelimjnaring.”

Due to its difficulty, it may be suitable to spscthe object of the appeal for protection.
On the one hand, the claim denounced the violatfoa series of fundamental rights directly
attributable to the set of regulations of the Teentification Numbef® On the other hand,
Article 24.1 CE* was also referred to, as it was violated in therldifficulties of the opened
process in order to appeal the mentioned reguksti@fiore administrative court rules.

The Constitutional Court first rejected the claiddeessed against the Supreme Curt.
The Court began by reminding the nature of legafigaration which the right invoked by the
appellants possesses, and continued by statinghtac&@upreme Court had reasonably enforced
and interpreted Article 28.1.b of LICA.

Then the claim regarding the right to privacy weguad. Indeed, the offender held that
the contested regulation violated the right to @cix®* The Court briefly put forward that it

standing to sue. After reasoning about the meaairdyfunction of the requirement of legal capadithg lawsuit
stated that the General Council of Economists Aiatioos is one of the most suitable bodies to se¢haethe
regulatory provisions of the Tax Identification Niber violate the rights of privacy and human digmégarding the
rights and obligations of the economists and thections attributed to the Council by its StatutésAatonomy
(approved by the Ministerial Order of June 24, )9BY denying the interest to the Council, the ested judgment
would have summarized the interests of the compyipeople and the professionals, who knew and demalthe
effects deriving from the challenged law. Moreoutblgy were obliged to provide information to thendidistration
through the instrument which legality was questthrigecoming, therefore, accomplices of a serioasster of
fundamental rights. The constitutional legal preetivould then establish an extensive interpretatiterion of the
requirement of legal capacity, pursuant to Artigkel CE, which would oblige to a generous inteigdien of
Article 28.1 of the Ley de Jurisdiccién Contencidsiministrativa (Administrative Appeal Courts La@/).JCA”").
Both provisions were obviously violated by the asted judgment, which would break the recognitibthe legal
capacity executed in favor of the Council by cofigsother similar provisions.

" Since it dealt with a previous allegation issuedhe contrary in the answer claim form, with vi@a of the
principles that rule the administrative processgabhing the terms established for its admissiorigles 71-73
LJCA), which would moreover prevent other subjdmrisn entering the proceeding as assistants initte allowed.
8 Treaty Establishing the European Community, 2005 (T 321) 37.

9S.T.C. 143/1994, May 9, FJ 8.

8 Real Decreto (R.M.) 338/1990, of March 9; Ordemistierial (O.M.), March 14, 1990 (which developée t
previous one).

*LC.E. Art. 24.1.

825 T.C. 143/1994, May 9, FFJJ 2-4.

8 LEY DE LA JURISDICCION CONTENCIOSGADMINISTRATIVA Art. 28.1b LICA.

% C.E. Art. 18.4.
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referred to the arguments in the claim before tingr&ne Court and reiterated only the so-called
violation of Article 18.4 CE by the alleged lack gifiarantees about the use of the information
obtained through the operations identified with Tz Identification Number.

In a further paragraph, the Court dismissed thé&tian of Article 18 CE, interpreted in
the light of the international treaties ratified Bain, as Article 10.2 CE demants.

At the end, the Court deals with a central questiioour argument:

The actor’s appeal in the sense that preliminating should be requested before the
European Court of Justice, as the contested dasisidolate ‘the principles of
Community Law of legal security, honor, privacyfeetive judicial protection by the
Courts, etc.’ is to be rejected. As there are raziig rules in such legal system which, in
an autonomous way, could become interpretativerumstnts of the Constitution,
regarding the fundamental rights invoked in thespn¢ appeal, under Article 10.2 EC,
the doctrine is entirely effective and already klsaed in the precedent judgements of
the Court, which rejects the safeguard of respectCommunity Law as part of its
competence. Because there are already institutiandl procedures suitable for this
purpose in the mentioned legal system. Thereftre,ctaim of the party is evidently
inadmissible’?

Actually, with this brief statement the Court giviego different arguments. First, that
there is no international treaty that is part ofr@aunity Law that should be used to interpret
Article 18 of the Spanish Constitution. Second;y @ourt reinforces its doctrine according to
which the Court is not competent to enforce Comayunaw. Community Law has its specific
interpretation and enforcement institutions. Bigeiéms that theatio decidendias the Judgment
states, is the first argument which would not dbote nowadays if a similar appeal was argued
before the Spanish Court. If this appeal were gieenthe present date (March 2011), the
Spanish Constitutional Court could not have argabdut the absence of Community Law.
Indeed, nowadays the Charter of Fundamental Right®©ecember 7, 2000, adapted on
December 12, 2009 in Strasbourg, has to be enfancedr legal system because of two reasons.
First, because it is established in Ley Organi€®a8®’ by imposing that our fundamental rights
should be interpreted according to the CharteroSécbecause Article 6 of TEW,in the
version from the Treaty of Lisbon, already effeetisince December 1, 2009, establishes that
“The Union recognizes the rights, liberties andhgiples set out in the Charter of Fundamental
Rights of 7 December 2000, as adapted at Strasbnrg2 December 2007 in Strasbourg, which
shall have the same legal value as the Tredfifes.”

4, STC265/19940FOCTOBERS.

Two appeals for protection were brought againgt@sibn made by the Second Chamber
of the Supreme Court, which confirmed on appeatf@rgudgment of the First Division of the
Criminal Chamber of the Audiencia Nacional. Thidgment found one of the appellants guilty
of a continuing offense of flight of capital, whiclarried with it a sentence of six years and one
day of major imprisonment, a fine of 500,000,00Gqtas ($4,109,800) and the payment of

8 S.T.C. 143/1994, May 9, FFJJ 5-7.

8 5.T.C. 28/1991, Feb. 14, among others.

87 Ley ORGANICA, 1/2008 LOREG.

8 Treaty of Lisbon Amending the Treaty on Europeaniod and the Treaty Establishing the European
Communities art. 6, Dec. 13, 2007, 2007 O.J. (Q 306

8 TEU art. 6.
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1/12th of the costs. The other appellant, an oéerof the same crime, was given a sentence of
six years and one day of major imprisonment, a €H80,000,000 pesetas ($739,932) and the
same order to pay the costs. In that judgmentdilver people were also sentenced as offenders
of the same crime to six years and one day of majprisonment, a fine of 217,000,000 Pesetas
($1,783,724) and the same custodial sentence aadfi104,000,000 Pesetas ($854,764), apart
from the same order to pay the costs. All the aféea appealed to the Supreme Court, but the
corresponding appeal was rejected and two of th@mpealed for protection before the
Constitutional Court.

The appellants for protection considered that tielenged judgments had violated their
rights to effective judicial protectiofl, to presumption of innocenteand to the principle of
legality in criminal law matters recognized undetidle 24.1, Article 24.2, and Article 25.1 CE
respectively. Regarding the so-called violatiorthe# right to crime legalif$? it is based upon
two arguments, among which the second should betgmbbut’®

96.A.1

°1 Regarding the so-called violation of the rightpt@sumption of innocence (Article 24.2 CE), it was forward
that the conviction was not based upon a probatetiity which could be considered enough for theppses of
overcoming such presumption. The self-incriminatstgtement given by the appellants during the pol&port
drawn up on the day they were arrested was theardytaken into account. It was not only drawn ngar unusual
circumstances but it had not been reproduced inhering of evidence in such conditions as to alitav
contradiction. This was due to the failure to apgddahe agents who received it. Apart from thisyas rectified by
its authors and other witnesses at the procesapdy plenty of defence documentary evidence.

92 CE. Art. 25.1.

% The other three procedural means should alsodreiomed to a better understanding of the appémsa were as
follows:

a) The first of these procedural means to attaekctintested judgement is developed from these aderadions: 1)
crime types contained in Article 6 of LCC corresged to the “open-ended criminal laws,” that isdg,ghose rules
which content needs a complement situated in andtigel provision of the same or lower rank; 2)réfere, by
requesting the performance of such types, whichitige the control exchange legal system” establishy law, it
was obvious that any modification of the system Mdave immediate consequences over the typicatymicial
character of the action; 3) by virtue of the Reatito 1816/1991, the requirement of the “previadiministrative
authorization” disappeared, leaving all those aftey where the assumption was precisely this rexpant,
senseless; 4) however, the mentioned Real Dearrtudiiced ex novo certain estimations not conteteglander
LCC until that time by establishing, under Artidean exception to the total liberalization of trensfer with other
countries which was contrary to the requirementhefcriminal principle of legality.

In the opinion of the appellants, Real Decreto 18381 not only established that a behaviour that praviously
punishable remained like that, but it created a agwovocrime, because its elements could not be considese
coincident with the ones pursuant to Article 6.AfLLCC. This was because of the following reasaljsthe
minimum account in this last provision for the ¢aige of a monetary crime was 2,000,000 peseta&440Q),
whereas in the Real Decreto it is increased toGG0ID pesetas ($41,104); 2) contrary to the promssin Article
6.A.1 of LCC, Real Decreto 1816/1991 remarked thatauthorization should be understood “by persahtap”;
3) whereas Article 6.A.1 of LCC made only referet@é&panish or foreign coins or bank notes, orathgr means
of payment or instruments of transfer of money isepesetas or foreign currency, Real Decreto 1898/1
broadened the object to bearer bank checks, spesetas or foreign currency, and to coin or bad;gd) the
protected legal right stopped being the same, alsl & inferred from its own Statement of Purpose.

Based on these arguments, the applicants heldtichtmarked differences between Article 6.A.1 oftLénhd Real
Decreto 1816/1991 on active subjects, materialapjmotected legal right and amount were cleartiicative of
the fact that the Real Decreto had not modified ahthe non-essential assumptions of the LCC bylyapp the
technique of the open-ended criminal laws. On th&rary, it “created a new crime type which hashirg to do
with the regulation of such law, as a result ofddening the scope of punishable actions not bydiiring
accidental elements but essential ones for the thatisn of the type of offence.” This violatedetlieserve of the
Organic Law which characterizes criminal matterd tre principle of typology inherent to the prirleipf criminal
legality since a new type of crime was establidhyedules without legal level (independent rule).
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This Article will consider the case which estabédhthat Real Decreto 1816/1991
abolished the legal system of exchange controh witich the assumption to enforce Article 6
of LCC had disappeared. The appellants for praieatonsidered that any interpretation of the
Real Decreto that maintained the exchange contras vincompatible with Directive
88/361/CEE>* of which the Real Decreto was a mere transpositistrument to national law.
So, bearing in mind that Community Law prevails rowational law, and that it does not
preserve the figure of previous authorizationhib@d be concluded that the Judgment given by
the Second Chamber of the Supreme Court applyitiglér.1 of Real Decrefd had violated
the rights to liberty, legal crime, and equafftyConsequently, the Constitutional Court was
specifically requested to either rule about thiscalled conflict between national and
Community Law because it affected fundamental sighor to submit the following preliminary
ruling before the European Court of Justice, basedrticle 177 of the CEE Treaty:

5. ‘Are Real Decreto 1816/1991 and the developinge®@ad 27 December 1991 a
truthful transposition of Community Directive 88BBEEE of 24 June 198%?
6. Is Article 4 of Real Decreto 1816/1991, of 20 Debem on external economic

transactions, compatible with Article 67 of the dyeof Rome, with the European
Single Market and with equality and proportionatights, whereas it imposes
previous authorization to a European citizen ireotd cross the Spanish border
to reach another CE country carrying coins, bartksyor bank checks, set on
pesetas or foreign currency, or coin or bar goliictvvalue is above 5,000,000
pesetas ([$]41,084][]) by person and trip, and wittich failure to comply is
punished with the prison and a fine based in chetlO of the mentioned Real
Decreto?”®

Furthermore, it stated that every intention of ctenpenting the new criminal type by a remissionka provision
which contained, Article 4.1 of Real Decreto 18B®1, to the estimations contained in the Secongptehaf LCC
would have implied to face banned analogy. It wiasalffy alleged that this “new crime type” also \atéd the
principles of proportionality and equality, sinbetrest of the transfers with other countries Wiberalized.
b) The third procedural means of argumentation liedd the Judgement of the Second Chamber of tipee8ie
Court violated the principle of criminal legalityince it had not applied retroactively, which wias most favorable
rule. This was made according to the fact that Remireto 1816/1991 had completely abolished thal Isgstem of
exchange control, which was the only interpretatioat, according to the previous section, wouldcbmpatible
with the provisions under Directive 88/361/CE.
c) As the last procedural means of argumentatieganding the so-called violation of the right taxénal legality,
the appellants for protection alleged that, if cant to what they reasoned, the offense remainedetary crime
(Article 4.1 of the Real Decreto in accordance withicle 6.A.1 of LCC), their punishment would onlke
supported if the concurrence of the composing ehtsnef such typology had been proved enough. Howeueh
was not the case, because they did not prove lieagxportation of currency was “higher than 5,000,@esetas
($41,104) by person and trip”; besides it wouldaist have been the case if, by adding up the ésgp@mounts,
the limit had been exceeded. However, it could ma¢e been demonstrated that the limit would hasenb
exceeded in every trip made by the same personseThere essential requirements to talk about acdipi
behaviour. In other words: the text in Article 4 Réal Decreto 1816/1991 excluded the figure of mtinaing
offence, charged to the appellants, regardingyipeldgy contained in such Article.
% Directive 88/361/CEE, June 24.
% Even though it is incompatible with Community law.
% Instead of giving immediate applicability to théréxtive and, consequently, estimating that théoadiad been
decriminalized.
97SeeS.T.C. 107/1984, Nov. 23; S.T.C. 28/1991, Feb.S.%;C. 64/1991, Mar. 22.
z: Antecedente de Hecho n. 3; S.T.C. 265/1994, Oct. 3

Id.
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In the later allegations before the Court, it wis® aeported, as a complementary fact to
the basis containing the appeal for protection gl by one of the appellants, that there
existed a preliminary ruling before the Europearul€of Justice requested by the Audiencia
Nacional, regarding the issue of Directive 88/3@HC The Constitutional Court rejected this
claim and stated there was no need in submittietjnpinary ruling. The Judgment begins by
stating that the first thing to be undertaken is #tudy of the arguments about the alleged
violation of the right established in Article 25CE, which is attributed to the Second Chamber
of the Supreme Court on January 28, 1993. Nevedbhethe Judgment first answers if Directive
88/361/CEE, of 24 June, would have effect on trecgedings. As alleged by both defenses,
under the principle of direct effect the Directiveould have already had brought about a
complete liberalization of capital movements fropath towards foreign countries, since
December 31, 1992.

It is difficult to distinguish theratio decidendiof this question in the judgmerit. by
ratio decidendwe mean the cause or ground enough and suitaBlave a question, the reason
for this is that the capital movements had notiruthis case through EC countries but through
Andorra and Switzerland. However, the Court’s cledlt in establishing a doctrine of not
requesting preliminary rulitg® can be inferred from the judgment. Indeed, thegtheht, FJ 2,
begins by establishing a general doctrine excluthegormulation of preliminary ruling:

As has been stated in previous occasions and neistepeated now, the alleged

contradiction of Community law by later nationabyisions is not a question that affects
their constitutionality, because, in such casehituld be determined by the European
Court of Justice (STC 49/1988, 28/1991, 61/1991 E8@1993). On the other hand, this
excludes the formulation of preliminary ruling Hyet Constitutional Court before such

body based in Article 177 of the Treaty of Romec&sese this provision is only effective

in the processes where application of Community $évauld be made and precisely to
guarantee a standard enforcement of fHatherefore, there is no possibility of such
preliminary ruling. The request for a preliminanfing has already been submitted by
some legal bodies before the European Court ofcéust similar terms to those indicated

in the appeals for protection.

However, the Judgment proceeds to make a remavkhah was previously classified in
this Article asratio decidendiwhich would invalidate the earlier considerations

Nevertheless, it should be pointed out that theiaheffect the appellants for protection
attribute to the mentioned community directive vebelxclusively refer to the capital
movements between the Member States of the Eurdpei@n. That is a prerequisite that
does not match the capital movements which degiimatias several opened current
accounts in Switzerland after crossing the Priritipaf Andorra, as the ones carried out
by the appellants for protection. It is highly sfgrant here that whereas Article 1.1 of
the mentioned Directive contains the term ‘aboligdgarding the restrictions of capital
movements between Member States, Article 7.1 aeskad that the Member States ‘will
make efforts to achieve’ the same degree of litibn in the regime applied to the
corresponding transfers to capital movements whihdtcountries as the one in the
operations among residents of the rest of the MenStates. This indicates that the
provisions under Directive 88/361/CEE on capitaveraents between Member States of

1991t should be made present that the Spanish Cotistial Court understands that it does not only &dgctrine
on theratio decidendiof its judgements. See, for instance, the impoigah.C. 155/1999, June 25.
191 See S.T.C. 372/1993, Dec. 13, FJ 7.



48 REQUESTING PRELIMINARY RULING Vol. 1

the European Union are no longer compulsory in stages as the one concerned here,
which tackles the movements of capital to thirdrtdes:%?

There is no further reference in the rest of tligjoent to the argument analysed here.

C. WHY THE CONSTITUTIONAL COURT MUST PRESENT PRELIMINARY RULINGS BEFORE THE
CJEU.

The submission of preliminary ruling before the @&ean Court of Justice by the
Constitutional Court imposes itself for many reasorBefore considering them, it could be
pointed out that, as a matter of political convang the Spanish Constitutional Court should
present, where applicable, preliminary ruling. &ifgsecause it would favor the process of
building Europe’®® although modestly, and, second, because the $p&usstitutional law
could also influence, even more modestly, in Euaopeaw.

There are also powerful arguments based on pesiéiw that justify an affirmative
answer. However, this Article will only outline time First, the relationship between the Spanish
Constitutional Court and the so-calldaldc constitutionnel,and the European Union Law is not
a relationship of separation. It is not a relatlopsthat allows considering the Constitutional
Court as a judge of the European Union lavthe scope of presenting preliminary rulingot
only are Spanish National Law and the European tJriaw not separated, but they are
intimately related. Furthermore, the possibilitytbém crossing exists. This does not mean that
we must consider European Union Law, not even thengsy one, as a parameter of
constitutionality, nor does it mean that the Spa@@snstitutional Court is capable of controlling
the legislative acts of the European Union.

Second, the CJEU is the deciding competent bodgiwinust decide which bodies can
put forward a preliminary ruling, and the CJEU awvdrable to authorize this for constitutional
courts. In effect, as the Court Luxembourg is shpreme interpreter of the European Union
Law,'®* the notion of the judge in charge of presentinglipiinary ruling under the current
Article 267 of the Treaty on the Functioning of tBeropean Union (“TFEU"%> must be
defined by the competent bodies of the EuropearotJhiaw. It cannot be established by
national bodies on their own accord. The CJEU massess if the Constitutional Courts can or
cannot be judges that present preliminary rulisgs;e the Court of Luxembourg is the ultimate
interpreter of the European Union Laf.

In relation to this point, the jurisprudence of t@eurt of Luxembourg was, and is,
decisively constant. The CJEU has been drawing sgrias of criteria that enable it to assess if a

1925 T.C. 265/1994, Oct. 3, FJ 2.

193 Since | attended the speech by Mr Jiménez de Rammunced at the Royal Academy of Moral and Ralit
Sciences (Full member and Chairman of the Conititat Court until June 2004) due to the closingeogony of
the 25th anniversary of the Spanish Constitutioteseentitled “De la Constitucion de Espafia adasditucion de
Europa” (published by the Academy itself), | am diowed we must face a more united European futlite w
enthusiasm.

194\Which no one doubts, including the Spanish Cautitital Court.

195 Treaty on the Functioning of the European Union 267, Sep. 5, 2008, 2008 O.J. (C 115) 47 [hefina
TFEU].

198 Francesco SementillBrevi note sul rapporto tra la Corte costituzionateliana e la Corte di giustizia delle
Comunitd Europeein GIURISPRUDENZA COSTITUZIONALE4771 (2004); 1. Viarengdiritto comunitario e valori
fondamentali tra sindacato di costituzionalita entrollo di validita della Corte di giustizia33 RVISTA DI DIRITTO
INTERNAZIONALE PRIVATO PROCESUALE393 (1997).
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preliminary ruling has been correctly presented awyational judge. For example, in case
Standesamt Stadt Niebdfl’ the CJEU stated that “to asses if the issuing bbdyg the
requirements to be considered a judiciary body rlieg to Article 234 EU Treaty’® which is

an exclusively European Union Law matter, the Ceakes into account a group of elements,
such as the legal origin of the body, its permarddaracter, the compulsory character of its
jurisdiction, the contradictory nature of the prdeee, the fact that the body applies juridical
regulations and that it is independetfThe CJEU stated repeatedly that it is solely resite

for elucidating the legal capacity of the judgeuiag the preliminary ruling, as it is considered a
European Union matter, and not a national law mat&®, it can be inferred from the study of
the criteria established by the Court of Luxembouhg judge of the Union has tended (and
tends) to interpret in a wide selSethe notion of jurisdictional body of Article 231UETreaty
(Article 267 TFEU). To such point, the advocateeyafs, who are worried about the overload of
pending preliminary rulings in Luxembourg, havedrito introduce more restrictive notions in
order to limit the access to the CIEU.

In any case, from the European Union Law point tfwy there is no doubt that
Constitutional Courts, such as the Spanish oneinaheded in the notion of judiciary body and
drawn within the criteria of the CJEU. On the othand, there have been preliminary rulings
presented before the CJEU on behalf of the Cotistital Courts of other member States, and
the CJEU has not hesitated in admitting them. Big, tbecause of its relevance, must be
considered as an independent argument, which witliscussed later in this article.

Third, the CJEU not only considers the constituiorourts of Member States
empowered to propose a preliminary matter but afsexceptional events, it could declare an
EU member responsible if its constitutional justiostitution does not initiate the already
mentioned preliminary ruling.

It is worth noting how recent judgments of CJEUated to the responsibility of member
states of the EU because of transgression of théd) have supposed a relevant push in this
sense. The wide jurisprudence mine opened by taecBrich Judgmeht which recognized,
for the first time, the right of individuals to beompensated for transgression of the EU
Community duties, has been lately enriched by soases that deserve to be highlighted in this
context. These cases referred to the events of gksneaused by jurisdictional institution’s
behavior and mainly related to the lack of usehefgireliminary ruling.

Within the Community jurisprudence, the leadingecas this sense is the judgment
CJEU of 30 September 2003, affair Gerhard KobleéRepublic of Austrid!® In this occasion,
the CJEU had the opportunity to explain thoroudidy the principles of civil responsibility of

197 Case C-96/04, Niebiill, 2006 EUR-Lex CELEX LEXIS (AR7, 2006)See alsaCase C-54/96, Dorsch Consult,
1997 E.C.R. 1-4961; Joined Cases C-110-147/98, Baaaet al., 2000 E.C.R. 1-1577; Case C-178/%8z®ann,
2001 E.C.R. |-4421; Case C-182/00, Lutz GmbH et2802 E.C.R |-547.

18TEEU art. 267.

199 case C-96/04, Niebiill, 2006 EUR-Lex CELEX LEXISp{A27, 2006).

10gee Case C-43/95, Forsberg v. MSL Dynamics, L@PBIE.C.R. 1-4661.; Case C-54/96, Dorsch Cons@71
E.C.R. 1-4961 (the opinion of Advocate General Tesawho doubted of the jurisdictional nature o tiody that
had put forward the preliminary ruling); Case C&U;/Coster v. Watermael-Boitsfort, 2001 E.C.R. #94the
restrictive opinion of Advocate General Ruiz-Jar&lmomer.

1130 far, the advocate generals have not had suicceying to introduce more restrictive notions).

112 Joined Cases C-6 & 9/90, Francovich et al. vidtaRepublic, 1991 E.C.R 1-535%ee alsaludgments of the
CJEU of 5 March 1996, Joined Cases C-46 & 48/9&s8grie du Pécheur SA v. Bundesrepublik Deutschland
Factortame Ltd. et al., 1996 E.C.R. 1-1029.

113 Case C-224/01, Kobler v. Republic of Austria, 2@8.R. 1-10239.
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a State, when transgressing Community Law, are @tgpdicable in case of harm caused by a
judicial activity, in particular a last resort juelgecision** Consequently, non-fulfillment of the
preliminary referral is one of the criterions to d@nsidered in order to determine the existence
of a clear infringement of the EU Law that can Ieilauted to a supreme judicial institution.
This reason must be added to those already establisy the CJEU in the Brasserie du Pécheur
and Factortame Judgments, as well as the folloyingprudence related to the State’s legal
responsibility due to the legislator or the Pul@dministration.

Although the Community jurisprudence has been quitderate in this sens$€ a
subsequent CJEU decision highlighted the extensforesponsibility derived from European
Union Law transgression. The Kobler jurisprudenggasses the narrow limits settled by the
Italian Law with regard to the civil responsibilityf the magistrates, which will be hardly
criticized by the CJEU and considered doubtful catifypes with the Community principles). In
CJEU 13 June, 2006, C-173/03, affair Traghetti Metiterraneo SpA c. Italian Republic, the
CJEU declared about the compatibility between takah Law and the European Union Law in
terms of civil responsibility of judges containedthe Kobler judgmenit:®

Fourth, having a look at the comparative law, inaiceable that the idea of a justice
institution*’ starting preliminary matters is expanding. Nevelghs, it is also certain that the

114 Naturally, the CJEU establishes some restrictimeditions that must concur in order for the dameaesed by
the Judges to be recoverable in the light of Eumafdeaw. In particular, it is stated that if the dage is recoverable
when the rule of Community Law that has been vemlaattributes rights to individuals, the violatiomust be
sufficiently characterized and a direct causal Irtween the violation and the damaged sufferethbyaffected
parties. More precisely, in the case of damageathiny a jurisdictional decision, by violation ofufficiently
characterized” Community Law, the violation is knowo be “of manifest character.” The Kobler judgrmen
numbers as examples hypotheses that could be evedids manifest violation of Community Law (paggins 53
and 56) and among these it numbers the non-conggliahthe obligation of putting forward a prelimigpauling for
judges of final instance in Article 234.3 of EC&c8on 55 of the Kdbler judgment, specified thatiwast take into
account, in particular, “the degree of clarity apikecision of the violated rule, the intentional urat of the
infringement, the excusable or inexcusable natdréhe Law error, the position, in this case, addpty a
Community institution, as well as the non-compliary the jurisdictional body when it has the obfiga of
putting forward preliminary ruling in compliance tiiArticle 234 CE, paragraph 3.” Case C-224/01, I€bly.
Republic of Austria, 2003 E.C.R. 1-10239.

115 The CJEU Judgment revisited in Case C-154/08 ptesethreefold interest: on one hand, it seenteal cartain
point, that the Commission considered that Spaid het complied with the obligation of putting formaa
preliminary ruling. On the other hand, it was aecas which the Commission requested the declaratibn
responsibility by the Spanish State, not derivaminfra regulation dictated legislatively or execuffyédut as a
consequence of a Judgment rendered by the Suprearé 8ut above all, we perceive that normallyhie tase of
not complying with the Community Law, it is the Cuorission that takes action due to the non-compliarfahe
merits of the case, for not having presented pielny ruling. The matter of discussion was the $anegulation
that considered that the services rendered to @aonAmous Community by the Land Registrars, in theimdition
as clearing bearers of a clearing office, weresnbject to VAT.

118 |n the scope of a complex and very long processiwtonfronted the company Traghetti del Mediteecmwith
Tirrenia for abuse of its dominant position andState aids, the CJEU was called upon to solve bgnsief
preliminary ruling presented by the Genoa Courtlagify if the principle of extracontractual respiility of the
Member States regarding individuals could toleredse-law such as ltaly’s, that excludes the judga® that
responsibility, in relation with the activity ofterpreting judicial regulation and in order to exate the act and the
evidence carried out in the jurisdictional fielchig limited the responsibility only when the judgemmitted fraud
or a serious offence. More precisely, the GenoartCdemanded the CJEU examine the problem of theadath
caused to individuals, caused by the judge of iastance for not having presented preliminary milithat,
according to Italian case-law, were not recoverable

17 such kind of institution not only guarantees thenglitution, but also controls de adequate runrihghe
political system. In this sense, in the Spanishtritoe, see JDE ESTEBAN & PEDRO J. GONZALEZ-TREVIJANO,
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Constitutional Court of Germany (“FCFa”) and thenSututional Council of France (“CCf%?
are reluctant, but, on the other hand, the Cortistital Court of Austria (“TCa"};*° the Belgian
Constitutional Court (“TCb”), when still named tBelgian Arbitration Court?° the Lithuanian

TRATADO DE DERECHO CONSTITUCIONAL Il 141-44 (Servicio de publicaciones de la Faalltle Derecho de la
Universidad Complutense de Madrid, 12 edicion 1994)

Y8 |n France, the CCF has developed in recent yegmsisprudence that completes itself in its Deaisiaf 30
November 2006, that is confirmed by another on @8eJ2008, and pursuant to which the Council applies
Community Law to control the adequacy of a law dateed by the development of a directive that aibms
develop, and as long as the contradiction is mshif€his doctrine is based in Article 88.1 of theerich
Constitution, that states the Republic participatebe European Communities, and contains theviglig notes:

1) It does not clarify if it is possible the corltad any rule, not only acts, regarding any rulgtef EU legal system.
2) The article refers only to the manifested cadittion because, being the closing date to decidear 30 days,
there is no time to submit the case to the Coudustice of the European Communities. The act ksiaiy the
internal preliminary ruling and the control of ctihgionality on promulgated acts do not cause emgnges in this
sense. The closing date to decide will be threethsoiso the Conseil will continue to consider it@s short timing.
Some authors have proposed an intermediate solttfmcourt could submit the preliminary ruling mat to wait
for the Court to answer. The response would beieghpio thea quo judge later, so it could give arise to
contradictory decisions and the need for a dialagueng judges.

119 SSTJCCEE November 8, 2001, Case C-143/99, AdrimWRépeline GMBH, Wietersdorfer & Peggauer
Zementwerke GmbH v. Finanzlandesdirektion fiir K&mnt2001 E.C.R. 8365 (which deals with a petitiorthe
Court of Justice of the European Communities purst@Article 177 TCE, by Verfassungsgerichtshotig&ia), in
order to obtain a preliminary ruling about the iptetation of Article 92 TCE to be applied in thenpling cases
Adria-Wien Pipeline GmbH, Wietersdorfer & Peggadementwerke GmbH y Finanzlandesdirektion fir Kéamjte
Case C-171/01, Wahlergruppe Gemeinsam Zajedno nitkBi Alternative, Grune Gewerkschafterlnnen v. UG
2003 E.C.R. 1-4301 (which deals with a petitiontlte Court of Justice of the European Communitiesymant to
Article 234 CE, by Verfassungsgerichtshof (Austria)order to obtain a preliminary ruling about thterpretation
of Article 10.1 of Decision n. 1/80, September 1980, related to the Agreement of Association betwthe
European Community and Turkey, in order to be &opby the Verfassungsgerichtshof in a case filddrbehe
Court by Wahlergruppe «Gemeinsam Zajedno/Birlikieevhative und Grine Gewerkschafterlnnen/UG», equel
intervienen: Bundesminister fur Wirtschaft und Atbdammer flr Arbeiter und Angestellte fir Voraelty,
Wahlergruppe «Vorarlberger Arbeiter- und Angestaltiund (OAAB) - AK-Prasident Josef Fink», Wahlempa
«FSG - Walter Gelbmann - mit euch ins nachste dakend/Liste 2», Wahlergruppe «Freiheitliche urndeffeeie
Arbeitnehmer Vorarlberg - FPO», Wahlergruppe «Gésemaftlicher Linksblock» y Wahlergruppe «NBZ - Neu
Bewegung fiir die Zukunft); Joined Cases C-465/00,38-39/01, Rechnungshof v. Osterreichischer Rumidet
al., Christa Neukomm v. Osterreichischer Rundfuldseph Lauermannv. Osterreichischer Rundfunk, ZDQ3R.
I-5014 (which deal with three petitions to the Qaafr Justice of the European Communities pursua234 CE by
Verfassungsgerichtshof (case C-465/00) and Obe@#eichtshof (Supreme Court) (cases C-138/01 $3@/01)
(Austria), respectively, in order to obtain a prehary ruling about the interpretation of Directi98/46/CE, the
Data Protection Directive, of the European Parliatrend European Council, on October 24, 1995 (Dg8L, p.
31), to be applied in the pending cases Rechnufigsiase C-465/00) y Osterreichischer Rundfunk (Aast
broadcasting company), Wirtschaftskammer Steierm@klastrian Chamber of Commerce), Marktgemeinde
Kaltenleutgeben, Land Niederosterreich, Osterreitté Nationalbank (Austrian National Bank), Stadieneér
Neustadt, Austrian Airlines, Osterreichische Lufkehrs-AG, versus Christa Neukomm (case C-138/0d3eph
Lauermann (case C-139/01) and Osterreichischer fiRoky

120 case C-93/97, Fédération Belge des Chambres Syeslide Médecins ASBL, 1998 E.C.R. 1-4837 (in the
pending case before TCh between Fédération bekgeldembres syndicales de médecins ASBL (on one) lzamtd
Vlaamse regering, Gouvernement de la Communautidise and Conseil des ministres (on the other)hand
requesting preliminary ruling about the interprietatof the article 31 Directive 93/16/CEE; May 2408, C- 212 /
06, submitted pursuant to Article 234 CE, by thégRen Cour d'arbitrage, currently called Cour cdnsibnnelle
(Belgium), in a case whose parties were the Govenmtsnof the French and Walloon Communities, orotieehand,
and the Flemish Government, on the other); Cas®3m3, Advocaten voor de Wereld, 2007 E.C.R. 1-3633
(preliminary ruling submitted by the Arbitrageh&elgium)); Case C-305/05, Ordre des barreaux frpincoes et
germanophones et al. (submitted pursuant to Artk34 CE, by the Cour d'arbitrage, currently calfedur
constitutionnelle (Belgium), in a case whose partse the Ordre des barreaux francophones et gephane,
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Court (“TCLi")**' and the Constitutional Court of ltaly (“TCt¥ have already posed
preliminary matters. Further, the Portuguese Colseems to be inclined to this possibility. It is
worth mentioning, the “conversions” of the TCi dgithe latest years, which was traditionally
unwilling to pose preliminary matters, and the tfiexperience of the TCb in setting out a
preliminary ruling of validity***

Having positively stated that the Spanish Constinal Court can be forced to state a
preliminary issue. The next step is to specifyarmnahich circumstances. Supposing that the
circumstances could be identified, the circumstangd# constitute additional support to back
the favorable trend to this preliminary ruling. iover, once the facts are determined, the
Spanish Constitutional Court would be able to ppgeeliminary ruling, not just in its capacity
as a guarantor of rights, but also as the guaraotothe constitutional provisions about
institutions and powers.

With regard to rights, it is worth discussing tletents of the Organic Act 1/2088and
Article 6 of the Treaty of Lisboff® Indeed, the referred organic act of July 30, 200ich
authorized the ratification by Spain of the TreafyLisbon, states in its second article, “Charter
of Fundamental Rights of the European Union,” tleicording to the [second] paragraph of
Article 10 of the Spanish Constitution and artit|esection 8, of the Treaty of Lisbon, the norms
related to fundamental and civil rights recognizeyl the Constitution will be interpreted
according to the Charter of Fundamental RightsOn the other hand, Article 6, section 1 of the

Ordre francais des avocats du barreau de Brux@ete van Vlaamse balies, Nederlandse Orde vancato bij
de balie te Brussel against Conseil des ministres).

121 case C-239/07, Julius Sabatauskas et al.

122 ATCi 103-2008, on February 13. Conclusions by AditecGeneral, Ms. Juliane Kokott were presentedubn J
9, 2009. The case was decided by Case C-169/08idEente del Consiglio dei Ministri v. Regione Sayde,
(preliminary ruling submitted by the Italian Codestituzionale).

1235 7.C. 654/1999, Dec. 7; S.T.C. 240/2000, Apr.Q.T,C. 278/2000, May 16.

124preliminary ruling by the Cour constitutionnellee{Bium) on July 31, 2009, I.B./Conseil des ministrsunto
C-306/09) (2009/C 233/19): «1. Is a European amestant issued for the purposes of the executfamn sentence
imposed in absentia, without the convicted persavirty been informed of the date and place of theihg, and
against which that person still has a remedy, toedresidered to be, not an arrest warrant issueth®purposes of
the execution of a custodial sentence or detentimter within the meaning of Article 4(6) of the Cumil
Framework Decision of 13 June 2002 on the Europerest warrant and the surrender procedures betieerber
States, (1) but an arrest warrant for the purpogesosecution within the meaning of Article 5(3)tbe Framework
Decision?; 2. If the reply to the first questioriristhe negative, are Article 4(6) and Article 5(8)the Framework
Decision to be interpreted as not permitting thenider States to make the surrender to the judicitdaaities of
the issuing State of a person residing on theiitdey who is the subject, in the circumstancescdbsd in the first
question, of an arrest warrant for the purposdab@fxecution of a custodial sentence or detemtider, subject to
a condition that that person be returned to thewitey State in order to serve there the custoskaltence or
detention order imposed by a final judgment agatimat person in the issuing State?; 3. If the reéplthe second
question is in the affirmative, do the articlesguestion contravene Article 6(2) of the Treaty amrdpean Union
and, in particular, the principles of equality amah-discrimination?; 4. If the reply to the firstagtion is in the
negative, are Articles 3 and 4 of the Frameworkiflen to be interpreted as preventing the judiaigthorities of a
Member State from refusing the execution of a Eearparrest warrant if there are valid grounds #ieling that
its execution would have the effect of infringirtgetfundamental rights of the person concernednabrmed by
Article 6(2) of the Treaty on European Union?» (DQ90, p. 1).

1251 £y ORGANICA, 1/2008LOREG.

126 Treaty of Lisbon art. 6, Dec. 13, 2007, 2007 ©CJ306) 1. The Treaty of Lisbon was signed on Dduemi3,
2007, modifying the Treaty on European Union arel Teaty establishing the European Community (ithes af
the latter is replaced by “Treaty on the Functignii the European Union”).

12Charter of Fundamental Rights of the European Uriet. 14, 2007, 2007 O.J. (C 303)Ske alscC.E. Art. 10
(Fundamental rights and duties). “2. Provisionsitiey to the fundamental rights and liberties reoed by the
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Treaty on European Union, as noted by the TreatyLisbon, dictates that[tlhe Union
recognizes the rights, freedoms and principlessein the Charter of Fundamental Rights of the
European Union of 7 December 2000 as adapted asltnrg, on 12 December 2007, which
shall have the same legal value as the Treatf&s.”

Therefore, if the fundamental rights of the Span@®bnstitution must be interpreted
according to the&harter of Fundamental Rights of the European Uaiwth also with the Court
of Luxemburg:®® it is quite believable and plausible that soonetater some differences will
appear between the Spanish Constitution and thep€an Union Law in the understandings of
fundamental rights.

Concerning the organic part of the Constitution,isit possible to consider a new
interpretation of Article 98° and 96" CE, in order to make them accomplish the function
carried out by Article 117 of the Italian Constitut, which opens the door to posing of
preliminary questions. It is relevant to point doat Article 117.1 of the Italian Constitution,
following the May 30, 2003 amendment, states, fi§éative power belongs to the state and the
regions in accordance with the Constitution andhiwithe limits set by European Union law and
international obligations**? Since then, invoking this rule, entails invokirg tEuropean Union
Law which implies setting out unconstitutionalityatters. There is no such Article in the

Constitution shall be construed in conformity witte Universal Declaration of Human Rights and im&tional
treaties and agreements thereon ratified by Spain.”
128 Consolidated Version of the Treaty on European bl@iod the Treaty Establishing the European Commyanit
6, sec. 1, Dec. 12, 2006, 2006 O.J. (C 321) 1. “phavisions of the Charter shall not extend in agy the
competences of the Union as defined in the Treatied “the rights, freedoms and principles in tHea@er shall be
interpreted in accordance with the general promision Title VII of the Charter governing its integpation and
application and with due regard to the explanatimferred to in the Charter, that set out the ssmf those
provisions.”ld.
129This is not a novelty all in all. The doctrine dietCourt of Justice of the European Communitiesiatmmlirect
sexual discrimination has been adopted by the @atishal Court. The STC 240/1999, Dec. 20, FR&éalls and
summarizes this doctrine, arguing that “this Cdwas had chance to repeat in several decisionghbatpecific
prohibition of sexual discrimination as declaredtie 14 CE, contains both a right and a mandaténstga
discrimination (STC 41/1999), not only the directep this is the differentiate legal treatment agfaa person on
grounds his or her sex, but also the indirect dhig, is, a formally neutral or non-discriminatorngatment from
which comes, because of several factual conditietvéen workers of both sexes, an impact againstobtieese.
S.T.C. 198/1996, Dec. 3, FJ Qee alsc5.T.C. 145/1991, July 1, S.T.C. 286/1994, Oct.27,.C. 147/1995, Oct.
16, and S.T.C. 3/2007, Jan. 15. The concept ofantligender discrimination has been elaboratechéyCourt of
Justice of the European Communities by decidingsd\cases about part-time jobs on the groundsAttieie 119
EEC Treaty (currently Article 141 TCE) and somedatives which prohibit gender discrimination. A eaped
assertion by the Court in several cases may sumendsi approach: “As the Court has stated on séeecasions,
it must be ascertained whether the statistics abvigilindicate that a considerably smaller percentdgvomen than
men is able to satisfy the condition of two yearmployment required by the disputed rule. Thatasiten would be
evidence of apparent sex discrimination unlesgitbguted rule were justified by objective factorselated to any
discrimination based on sex” (See, among other$JSE on June 27, 1990; case Kowalska; on Febryat9J1,
case Nimz; on June 4, 1992, case Bétel; on FebAjar999, case Seymour- Smith and Laura Pérez).
130 5ee infranote X(2 below) and accompanying text.
BIC.E. Art. 96.
1. Validly concluded international treaties, omdécially published in Spain, shall be part of timernal
legal system. Their provisions may only be repeaddended or suspended in the manner provideafor i
the treaties themselves or in accordance with #me@l rules of international law. 2. The procedure
provided for in section 94 for entering into intational treaties and agreements shall be used for
denouncing them.
132 Art. 117 Costituzione (It.).
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Spanish Constitutiof?> Nevertheless, some voices have proposed the $p@&usstitutional
Court to make a similar use of the constitutioneg¢cept that rules Spain’s access to the
European Union. Article 93 CE declares:

Authorization may be granted by an organic actcfoncluding treaties by which powers
derived from the Constitution shall be transfertedan international organization or
institution. It is incumbent on the Cortes Genesale the Government, as the case may
be, to ensure compliance with these treaties anl wesolutions originating in the

international and supranational organizations tdclwhsuch powers have been so
transferred®

However and so far, and as explained, the SpaniShh&s refused to make such
interpretation of the aforementioned article.

1331n addition to giving rise to the application okthinion Law as a parameter of constitutionalityCS349/2008,
Dec. 15.

134 C.E. Art. 93.



RELIGION AND THE ALIEN TORT STATUTE

Chad G. Marzen
INTRODUCTION

The Alien Tort Statute, 28 U.S.C. § 1356tands as one of the most unique laws of the
United States. It provides that the “district dsushall have original jurisdiction of any civil
action by an alien for a tort only, committed ihation of the law of nations or a treaty of the
United States? It has been referred to in the past by Judge WHEriendly as a “kind of legal
Lohengrin; although it has been with us since tre Judiciary Act, § 9, 1 Stat. 73, 77 (1789),
no one seems to know whence it catheThe legal “Lohengrin” of the Alien Tort Statutah
been extended by courts to provide jurisdictionrowet claims covering the violations of a
number of norms of international law — for exampllee prohibition against torturethe
prohibition against genocidewar crimes, crimes against humanifythe prohibition against
racial discriminatior?,and terrorismt® However, not all torts have been found by cototde
actionable under the Alien Tort Statute, includfraud;* conversiol? conspiracy to murder,
and the “right to life” and “right to health

With the advent of an increased number of cased fitvolving the Alien Tort Statute,
Alien Tort Statute cases which relate to religicosacerns generally are likely to become more
common. This Article, following a brief introduoti of the Alien Tort Statute, will summarize
and examine several developments concerning raligiod the Alien Tort Statute, most
prominently the recent injection of the Alien T@tatute into the crisis in the United States
concerning sexual abuse by Roman Catholic priests.

 Attorney, Engles, Ketcham, Olson & Keith, P.C., &m, Nebraska; J.D., Certificate in Internationatl a
Comparative Law, Saint Louis University, 2008; B.&rinnell College, 2005. The author would like ttank
Katherine Stevens of the Creighton University S¢tuddaw, who invited me to present this essay.wrild also
like to thank his parents, Dennis and Salud MameBougherty, lowa, and his younger brother Chpker and
Ryan for their kind, unending support, encouragemand sacrifices to help make this essay possitiie. author
remains solely responsible for all in this essayg &r any errors which occur. The author can behed at
marzen@alumni.grinnell.edu.

128 U.S.C. § 1350 (2006).

228 U.S.C. § 1350.

%1 Cong. Ch. 20, 1 Stat. 73, 77 (2003).

“IIT v. Vencap, Ltd., 519 F.2d 1001, 1015 (2nd @875).

® Filartiga v. Pefia-Irala, 630 F.2d 876, 884 (2nd ©980) (“Having examined the sources from whiastomary
international law is derived the usage of natigadicial opinions and the work of jurists, we camb that official
torture is now prohibited by the law of nations.eTprohibition is clear and unambiguous, and admitsi0
distinction between treatment of aliens and citiz8§n

® Kadic v. Karadzic, 70 F.3d 232, 242 (2nd Cir. 1995

" Kadic, 70 F.3dat 243.

8 Sarei v. Rio Tinto, PLC, 487 F.3d 1193, 1202 @th 2007).

°Id. at 1209. (“Acts of racial discrimination are vidtats of jus cogens norms.”).

10 Almog v. Arab Bank, PLC, 471 F. Supp. 2d 257, PBD.N.Y. 2007).

1 Arndt v. UBS AG, 342 F. Supp. 2d 132, 140 (E.D.N2004).

12 Bigio v. Coca-Cola Co., 448 F.3d 176 (2nd Cir. @00

13 Rzayeva v. U.S., 492 F. Supp. 2d 60, 86-87 (D.nC@007) (quoting Flores v. S. Peru Copper Corp. BBd
233, 249 (2nd Cir. 2003)).

4 Flores v. S. Peru Copper Corp., 406 F.3d 65 (2nd2003).
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First, this Article will examine the notable lawiew article written by Lucien Dhooge
concerning international instruments which inclualeprohibition of discrimination against
religion® and discuss the fact that there is not an intEmalt convention or treaty which
contains provisions concerning a prohibition ofcdimination against religion which would be
actionable under the Alien Tort Statute. Secohi, Article will briefly examine a recent case
involving alleged religious harassment against @ugrof detainees at the U.S. Naval Base at
Guantanamo Bay, Cuba and their claims under thenAliort Statuté®

Finally, this Article will examine the recent clasnbrought in the United States District
Court for the Central District of California iduan Doe | v. Cardinal Roger Mahany The
claims concern the crisis involving sexual abuseRioynan Catholic priests, an area that, until
recently, had not yet involved an Alien Tort Statataim.

This Article will contend that while this area mage more claims involving the Alien
Tort Statute in the near future, such claims d&lyito be unsuccessful as they may be unable to
identify a norm of international law which would becognized to constitute an actionable norm
under the Alien Tort Statute.

l. INTERNATIONAL TREATIESAND CONVENTIONCONCERNINGA
PROHIBITIONOFDISCRIMINATION AGAINST RELIGION

In a 2006 law review article, Professor Lucien Di@outlined a number of international
instruments which include a prohibition of discnration against religiolf He discussed a
number of international documents, including théfeing main conventions and treaties:

A. International Covenant on Civil and Political RighfThis document requires each State,
in Article 2(1), to undertake “to respect and tes@e all individuals within its territory
and subject to its jurisdiction the rights recoguizin the present Covenant, without
distinction of any kind, such as ... religiolt.”"However, Dhooge states that the
provisions in this covenant are not obligatory, dmals not actionable, under the Alien
Tort Statute, due to their non-self-executing ratfir

B. International Convention on Economic, Social, andlt@al Rights: The Convention
states in Article 2(2) that States are to “undertak guarantee that the rights enunciated
in the present Covenant will be exercised withastrmination of any kind as to ...
religion.”* Just as is the case with the ICCPR, Dhooge nbétshis provision has not
been ratified by the U.S., and is thus not actiteander the Alien Tort Statufé.

C. Geneva Convention IV and Protocol GGeneva Convention IV, in Article 27, provides
that all protected persons under the Convention “anditled to ‘respect’ for their

5 Lucien J. Dhoogelohengrin Revealed: The Implications of Sosa v.amMachain for Human Rights
Litigation Pursuant to the Alien Tort Claims A28 LOy.L.A. INT'L & ComP. L. Rev. 393 (2006).
6 Rasul v. Myers, 512 F.3d 644 (D.C. Cir. 2008).
1" SeeComplaint, Juan Doe . v. Cardinal Roger Mahony, 8% 10-02902 (C.D. Cal. April 20, 201Gyailable at
http://andersonadvocates.com/Files/60/Juan-Doefhglaint-against-Cardinal-Mahoney-Cardinal-Rivera-dre-
Diocese-of-Tehuacan (last visited March 19, 2011).
18 Dhooge supranote 16, at 481-83.
191d. at 481 (citing International Covenant on Civil aRdlitical Rights, G.A. Res. 2200A (XXI), art. 2(1).N.
GAOR, 21st Sess., Supp. No. 16, U.N. Doc. A/6316c([16, 1966)).
291d. at 482.
2L |d. (citing International Covenant on Economic, Soeiatl Cultural Rights, G.A. Res. 2200A (XXI), art2p(
2Lé.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc. AB@ec. 16, 1966)).

Id.
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religious practices and convictions,and Protocol Il extends this protection to victims

of a non-international armed conflft. Dhooge remarks that both of these conventions

lack the requisite degree of specificity to be@uble under the Alien Tort Statute.

Overall, there is likely not a current internatibramnvention or treaty to date that
contains protection from religious discriminatiorhish would be actionable under the Alien
Tort Statute. As Dhooge concludes, “unlike radigcrimination, discrimination on the basis of
religious beliefs or practices has not been deeméejus cogens?®

Il. RASULV.MYERSAND ALLEGED DISCRIMINATION AGAINST RELIGION

Despite the fact that there is not a current irgomal convention or treaty to date that
contains protection from religious discriminatidrat would be actionable under the Alien Tort
Statute, Plaintiffs have still not hesitated tongrforth claims of religious discrimination under
the Alien Tort Statute.

In Rasul v. Myerg’ the Plaintiffs, four citizens of the United Kinguo claimed they
were in Afghanistan in 2001 to provide humanitari@fief?® They were captured by the
Northern Alliance in 2001 then placed in Unitedt&sacustody and taken for incarceration at
Guantanamo Bay, Culfa.

The Plaintiffs alleged that they were tortured egsttically and repeatedly while
incarcerated at Guantanamo by being “beaten, sbdaklpainful stress positions, threatened by
dogs, subjected to extreme temperatures and ddpwo¥eadequate sleep, food, sanitation,
medical care and communicatioff.” In addition, they claimed harassment and discxtion
while practicing their religion, “including forceshaving of their beards, banning or interrupting
their prayers, denying them copies of the Koran pradjer mats and throwing a copy of the
Koran in a toilet bucket®

The United States Court of Appeals for the Fed@iatuit upheld the federal district
court’'s dismissal of the claims under the Alien tTdBtatute concerning religious
discrimination®? The district court concluded “that pursuant te Westfall Act, the plaintiffs’
claims were cognizable only under the FTCA [Fed&mat Claims Act] because the defendants’
alleged conduct occurred within the scope of tbffice/employment” and that the court lacked
subject matter jurisdiction because the plainfiffited to exhaust administrative remedies under
the Federal Tort Claims Act (“FTCA®?

While resting their dismissal of the Plaintiffsagins concerning religious discrimination
under jurisdictional grounds, it is likely that lBese there is not a current international
convention or treaty that contains protection froefigious discrimination which would be

% 1d. at 483 (citing Geneva Convention Relative to thetétion of Civil Persons in Time of War art. 27Gt6ber
21, 19506 U.S.T. 3516U.N.T.S. 287).
%4 1d. (citing Protocol Additional to the Geneva Conventi®elating to the Protection of Victims of Non-
ggternational Armed Conflicts (Protocol Il), ari(14, June 8, 1977, 1125 U.N.T.S. 609).
Id.
*61d. at 486.
27512 F.3d 644 (D.C. Cir. 2008).
2 Rasul v. Myers, 512 F.3d 644, 650 (D.C. Cir. 2008)
9 Rasu) 512 F.3d at 650.
¥d.
g,
*1d. at 661.
*1d. at 654.
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actionable under the Alien Tort Statute, that stlaims could be dismissed under this ground as
well.

[l. THEALIEN TORTSTATUTEAND THE CRISISOFSEXUAL ABUSEWITHIN THE
ROMAN CATHOLIC CHURCH

Cases involving religion and the Alien Tort Statb&e not only addressed allegations of
religious discrimination — they have extended ihi@ realm of the crisis concerning sexual abuse
within the Roman Catholic Church. In April 20102%-year old Mexican man filed suit in the
United States District Court for the Central Distrof California, alleging that Cardinal Roger
Mahony, the Archdiocese of Los Angeles, Cardinab&to Rivera Carrera of Mexico City, and
the Diocese of Tehuacan conspired to hide a psiéstigstanding history of child sexual abuse
for violations committed both in the United Stases! abroad in Mexicd'

The Complaint contained the following allegationsiet included the following:

1. That the Defendants conspired to misrepresemigeal or fail to disclose information
relating to the sexual misconduct of Father Nichd\guilar Rivera, the priest accused of
sexual abuse;

By failing to report information relating the sexual misconduct of Father Aguilar; and
That these actions violated norms of inteameti law and norm.

This case is the first known to date to plead viofes of the Alien Tort Statute for
alleged sexual violations committed abroad by membe the clergy® As the above
allegations indicate, the Plaintiffs generally plemtheory of conspiracy against the Defendants
alleging that they conspired to conceal a knowitohysof sexual abuse of Fr. Aguilar and failed
to report this history to law enforcement immediate

Upon examination of prior case law involving theehl Tort Statute, the Plaintiffs’ claim
is likely to fail for two reasons. First, therepgsecedent, which holds that pleading conspiracy to
commit murder as an offense to universal humanegais not actionable under the Alien Tort
Statute as a violation of the “law of natiort4.1f conspiracy to commit murder is not actionable
under the Alien Tort Statute, conspiracy to coneglahown history of sexual abuse would not be
actionable.

In addition, the recent case Kiobel v. Royal Dutch Petroleum Cbwould also support
a finding that the Archdiocese of Los Angeles andcBse of Tehuacan would not incur any
liability under the Alien Tort Statut®. In Kiobel, the Plaintiffs, residents of Nigeria, brought
claims against Dutch, British, and Nigerian corpiorss engaged in oil exploration and

34 Complaint, Juan Doe |I. v. Cardinal Roger Mahong, BV 10-02902 (C.D. Cal. April 20, 201Gyailable at
http://andersonadvocates.com/Files/60/Juan-Doefhglaint-against-Cardinal-Mahoney-Cardinal-Riveral-dine-
Diocese-of-Tehuacan (last visited March 19, 20CHyol J. Williams,Suit Alleges Cardinal Mahony Conspired to
Hide Priest’s Sexual Abuse of Children, L.A. TIMES, April 20, 2010,
http://articles.latimes.com/print/2010/apr/20/Idzime-church-sex-abuse-20100421.

% Complaint,supranote 17, at {1 88-90.

3 williams, supranote 36.

% Rzayeva v. U.S., 492 F. Supp. 2d 60, 86-87 (D.nC@007) (“In this case, even though Plaintiffeegé that
Defendants’ violation of Plaintiffs’ civil rightsral their conspiracy to commit murder offended urgaé human
values, the Complaint does not allege either atimh of a treaty or a violation of customary imational law.”).
%621 F.3d 111 (2nd Cir. 2010).

% Kiobel v. Royal Dutch Petroleum G&21 F.3d 111, 111 (2nd Cir. 2010).
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production and alleged that they aided and abdttedgovernment of Nigeria in committing
violations of the law of natiorf8. These claims included: “1) extrajudicial killing) crimes
against humanity; 3) torture or cruel, inhuman dedrading treatment; 4) arbitrary arrest and
detention; 5) violation of the rights to life, lithg, security, and association; 6) forced exiled an
7) property destruction’**

The Second Circuit dismissed the claims on thesbtmt although while customary
international law has imposed individual liabilifgr a limited number of international law
(which include war crimes, crimes against humarggnocide, and torture), “international law
has steadfastly rejected the notion adrporate liability for international crimes, and no
international tribunal has ever held a corporatiahle for a violation of the law of nation&®”
The Court reasoned that it did not view the absesfceorporate liability under customary
international law as blanket “immunity” for corpticns, but rather a “recognition that the States
of the world, in their relations with one another . have determined that moral and legal
responsibility for heinous crimes should rest oa itidividual whose conduct makes him or her
“hostis humani generisan enemy of all mankind®

Thus, since the Archdiocese of Los Angeles and &iecf Tehuacan are corporations,
liability would not be incurred under the statut€laims in the area of clergy sexual abuse
involving the Alien Tort Statute are likely to basuccessful in the future as it is likely Plairgiff
will be unable to identify a norm of internatiorlalv in this area which would be sufficiently
specific, universal and obligatory to constitutea@tionable norm under the Alien Tort Statute.

CONCLUSION

Although the Plaintiffs inJuan Doe | v. Cardinal Roger Mahon&ywill likely not
successfully plead their claim of conspiracy untlee Alien Tort Statute, cases involving
religion and the Alien Tort Statute are not likédycease. The legal “Lohengrin” which Judge
Friendly refers to is not likely to fall to the teaof operas, but into an era in which the statute
remains utilized to bring to light many of the modelay violations of the law of nations,
including perhaps violations concerning religiouscdmination in the future, in a complex and
ever-changing, globalized world.

*OKiobel, 621 F.3cat 117.

*1d. at 123.

“2|d. at 120 (emphasis added).

*3|d. at 149 (emphasis added).

4 Complaint, Juan Doe I. v. Cardinal Roger Mahong, BV 10-02902 (C.D. Cal. April 20, 201@vailable at
http://andersonadvocates.com/Files/60/Juan-Doefhglaint-against-Cardinal-Mahoney-Cardinal-Rivera-die-
Diocese-of-Tehuacan (last visited March 19, 20CHrol J. Williams,Suit Alleges Cardinal Mahony Conspired to
Hide Priest’s Sexual Abuse of Children, L.A. TIMES, April 20, 2010,
http://articles.latimes.com/print/2010/apr/20/Idzme-church-sex-abuse-20100421.



OWNERSHIP OF UNDERWATER CULTURAL HERITAGE IN THE
AREA

Liu Lina”
l. INTRODUCTION

This article addresses the ownership of Underw@tdtural Heritage (“UCH”) on the
ocean floor outside of any nation’s jurisdictiorth@ Area”)! which was discussed, but not
settled, in the two main international marine camians? the 1982 United Nations Convention
on the Law of the Sea (1982 UNCLOS”) and the Uit¢ations Educational, Scientific and
Cultural Organization (“UNESCQO”) Convention on tReotection of the Underwater Cultural
Heritage (“2001 Convention”). After analyzing tredevant provisions of Articles 136, 149, and
303 in the 1982 UNCLOS and Article 12(6) in the 2000nvention, two approaches were
designed to settle ownership issues in the Areaptinciple of common heritage of mankind as
the general approach and the preferential righthéoconcerned “state of origin” as thex
specialisapproach. This article addresses the ownershlgGH in the Area by analyzing the
substantial criteria of these two approaches.

Part two introduces the two approaches originaigd to settle the tough ownership
issue of property, then analyzes why the two apres were expressed too vaguely to be
efficiently applied to the ownership disputes, speally, because of the drafting process and the
nature of the term “state of origin.” Part threescribes my own approach to the substantial
criterion of theLex specialisapproach. This Article tries to explore the efifex link between
the relative UCH and the state of origin. | conewalltural identity is a substantial criterion of
Lex specialisapproach, and is part of the legal and jurisprtidebasis of the cultural identity
and the application of the cultural identity in tharent international legal system. Part foua is
broader consideration of the substantive critenbthe general approach. The general goal is
not only to preserve UCH for mankind as a wholet, buore importantly, to encourage
contracting parties or specific international origations to cooperate in the recovery and
protection of UCH, while respecting the principtdsnon-commercial exploitation aneh“situ’
preservation as a preferred option.

7 PhD student, School of Law, Xi'an Jiaotong UnivigtsP.RChina; Visiting research student, SchoolLafv,
Vienna University, (Liulina223@gmail.com , tel n@086 13679176466). The author wishes to acknowlédye
thanks to Prof. Steven L. Willborn in University Biebraska College of Law for his review and supportthis
article, and to Prof. Sienho Yee in Wuhan Univerditstitute of International Law (China) for readirand
commenting a previous version of this article. éitors are the author’s.

! "Area" means the seabed and ocean floor and duhsoeof, beyond the limits of national jurisdaii United
Nations Convention on the Law of the Sea, Dec1982, 1833 U.N.T.S. 397, at art. 1.

2 There was once another notable draft conventigrratection UCH in 1980's, Draft European Conventam the
protection of the Underwater Cultural Heritage P8 he Turkish government refused the adoptiothieycouncil
of Europe of the draft European Convention in 198&re was never officially adopted as conventioBee
ANASTASIA STRATI, THE PROTECTION OF THEUNDERWATER CULTURAL HERITAGE: AN EMERGING OBJECTIVE OF
THE CONTEMPORARYLAW OF THESEA, 87 (1995).
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Il. THE THORNY PATH TOWARDSTHE OWNERSHIPOFUNDERWATER
CULTURAL HERITAGEIN THEAREA IN INTERNATIONAL LAW

The United Nations Educational, Scientific and Grdt Organization (“UNESCQ”)
estimates that over three million ship wrecks gmead across ocean floors around the planet.
They remain unique mysterious codes of human eatilbns, which are preserved better than
similar items found on land, especially before thpid development of the diving technology
and seabed excavation technology development dwerast 50 years, which provides the
possibility of the salvage and treasure huntintheocearf.

With the enthusiasm of human exploration of thepdeeean As a result of human
enthusiasm for deep ocean exploration, the loaimd pillaging of shipwrecks now takes place
underwater. Maritime disputes are not only forimk to extend the continental shelf or
appropriation of the seabed mineral resources, aaajas or polymetallic nodules; but also for
acquiring historical and archaeological assets—Umdter Cultural Heritage (“UCH”), such as
shipwrecks and associated artifacts. Most UCHulespoccur near the coasts so coastal states
have the jurisdiction to settle the dispute throbghteral agreements between dispute parties,
such as: th&.0.C shipwreclBatavia1972° the CSS Alabamd989° the La Bellewreck 2003
and the shipwreck dRMS Titanic2004 (United States, United Kingdom and Candda)new
case in the United State®dyssey Marine Exploration, Inc. v. The UnideeatfiShipwrecked
Vessel shows a new phenomenon in UCH disputes concemmiidgentified shipwrecks located
in “international water?

3 Famous shipwrecks such as the Armada of Philigf IBpain, the Titanic, the fleet of Kublai KhangetiChina
Nanhai NO.1, etc.

* Invention of the aqualung by Jacques-Yves CoustealiEmlle Gangan made it possible to reach greser
depths in 1942. Side Scan Sonar technology wasinssalvage of UCH after 1950’s. Remotely Operafetiicles
(ROV) made the wrecks more accessible after 19@lbmarines can dive to the record depth of 10rBéters as
of 1995.

® Historic Shipwrecks Act 1976, 1976 Austl. Acts N0, SCHEDULE 1(Agreement between the Netherlands
and Australia concerning old Dutch shipwrecks available at
http://www.austlii.edu.au/au/legis/cth/consol_asth976235/schl.html. Art.1: “The Netherlands, ascessor to
the property and assets of the V.O.C., transféiitsaight, title and interest in and to wreckesbsels of the V.O.C.
lying on or off the coast of the State of Westemusthalia and in and any articles thereof to Augrathich shall
accept such right, title and interestd.

® Agreement concerning the wreck of the CSS Alabaths,- Fr., Oct. 30, 1989, T.I.A.S. No. 11687. TB8S
Alabama a Confederate warship, was sunk by the W®@rsargein battle off Cherbourg, France, 1864. The
government of the United States of American wagledtas the owner of the wreck, the French AssmiaCSS
Alabama as the authorized operator who have thgonsiility for its actions on, to, and from the £8labama
wreck site.

" Agreement Regarding the Wreck Iaf belle U.S.-Fr., Mar. 31, 2003. See also RWNCHENG AND SONG
YUXIANG: INTERNATIONAL LEGAL PROTECTION OF THEUNDERWATER CULTURAL HERITAGE: INTRODUCTION OF THE
CONVENTION ON THEPROTECTION OFUNDERWATER CULTURAL HERITAGE 297 (2006); Legal Press China, 297. La
Salle Research ProjectHE TEXAS HISTORICAL COMMISSION, http://www.thc.state.tx.us/belle/ (last visitecaM 2,
2011).

8 Agreement Concerning The shipwrecked vessel RM&niBi, U.S.-U.K.-Can.-Fr., Foreign & commonwealth
office websiteavailable at http://www.fco.gov.uk/resources/en/pdf/pdf7/fcdf gitanicagreementenglish.

° No. 8:07-CV-614-SDM-MAP, 2009 U.S. Dist. LEXIS 1088 (M.D. Fla. June 3, 2009). Spanish shipwreck,
Nuestra Senora de las Merceddsscovered by Odyssey in international watersual€0 miles west of the Straits
of Gibraltar in 20071d. at *5. Judge Mark Pizzo recommended that Odysaeyhe substitute custodian, directly
returnthe resto Spain.ld. at *59. The judge believed the court lacked judtdn in the case and recommended
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A. THE LEGAL ISSUE OF THEOWNERSHIP OFUCH IN THE AREA

The international law doctrine of freedom of thgthseas provides that activities related
to cultural property found in the Area are to beveyoed by the flag state. The flag state of a
vessel is the state under whose laws the vessebistered. However, the flag state does not
effectively control its vessels to protect UCH, evkit had appropriate national heritage laws
and regulations applicable in the AréaThe underwater archeological technology to dispars
preserve underwater relics is difficult to regulateurther, it is hard for the flag state to prohib
the flag of third statebom destroying or illegally salvaging relics. Alf these situations make
enforcement of national legislation bewildering. ovitever, after analyzing the relevant
provisions of Articles 136, 149 and 303 from th&2®Jnited Nations Convention on the Law of
the Sea (“1982 UNCLOS”) and Article 12(6) from td&lESCO Convention on the Protection
of the Underwater Cultural Heritage (2001 Convent), two contemporary legal approaches,
both new and meaningful, can be used to settleotireership issue of UCH in the Area: the
general approach—the principle of common heritaflemankind? and thelLex specialis
approach—the preferential right to the concernatesif origin*

Spain’s motion to dismiss be grantéd. at *3. Additionally, the site of the treasure fimds indeed that of the
Mercedes, which is subject to sovereign immuniyat*21.

1 The phrase of “the international water” in theecisnot a legal term. But from the jurisdictiorimiaf view, this
term means that no state may purport to subjettobpédrto its sovereignty, which can be comprehemhds the same
meaning as the legal term “the Area,” a site wlieiebeyond any national jurisdiction. Therefotteis Article will
analyze the ownership of UCH in the Area.

1 see generallyAbandoned Shipwreck Act of 1987, 43 U.S.C. §§8 2P0D6 (2006); Archaeological Resources
Protection Act 1979, 16 U.S.C. 88 470aa—470mm (Radi8toric Shipwrecks Act 197@ustl.); Regulations of the
People’s Republic of China Concerning the Admiison of the Work for the Protection of Underwa@ltural
Relics (promulgated by the State Council of thefRes Republic of China, Oct. 20, 1989, effectivet 0, 1989),
http://tradeinservices.mofcom.gov.cn/en/b/1989-00t2580.shtml (China); Protection of Wrecks Act729c. 33
(Eng.); Act No. 89-874 of 1 December 1989 concegrisfaritime Cultural Assets and amending the Act2@f
September 1941 Regulating  Archaeological Excavationof 1 December 1989  (France)
http://www.un.org/Depts/los/LEGISLATIONANDTREATIESTATEFILES/FRA. Law on the Spanish Historical
Heritage (B.O.E. 1985, 16-1985) (Spain); the Cualtur Monuments Act (1988:950) (Sweden)

http://ec.europa.eu/taxation_customs/resourcesfdents/cgoods_sv_en.pdf (or,
http://www.culturalpolicies.net/web/sweden.php?&83 in Eng version); the Cultural Heritage Presgovalaw
1982 (Taiwan, China)

http://www.glin.gov/view.action?search=&searchDistgiueryType=BOOLEAN&searchDetails.queryString=gubt
rm%3Aequals%28%22en+Architecture%22%29&searchBesaiitOrder=reverseChron&searchDetails.showSum
mary=true&searchDetails.searchAll=true&searchDstadtiveDrills=&searchDetails.offset=290&glinID=19B5&
summaryLang=zh-tw&fromSearch=true.

12 United Nations Convention on the Law of the Seac.D10, 1982, 1833 U.N.T.S. 397 [hereinafter 1982
UNCLOS]. “Common heritage of mankind: The Area #sdesources are the common heritage of mankiddat
art. 136. ; “All objects of an archaeological arnistdrical nature found in the Area shall be presdrer disposed of
for the benefit of mankind as a whole.Id. at art. 149; “The Coordinating State shall act tioe benefit of
humanity as a whole, on behalf of all States Paftienited Nations Convention on the Protection toé
Underwater Cultural Heritage, Nov. 2, 2001, 41ML40, at art. 12 [hereinafter 2001 Convention].

13 «All objects of an archaeological and historicalture found in the Area... particular regard beinglpa the
preferential rights of the State or country of orjgor the State of cultural origin, or the Stafehistorical and
archaeological origin.” 1982 UNCLOS, Dec. 10, 198833 U.N.T.S. 397, at art. 149. “Nothing in thidicde
affects the rights of identifiable owners, the lafvsalvage or other rules of admiralty, or laws g@mndctices with
respect to cultural exchangetd” at art. 303(3). “Particular regard shall be paidhe preferential rights of States of
cultural, historical or archaeological origin inspect of the underwater cultural heritage concefn2601
Convention, Nov. 2, 2001, 41 |.L.M. 40, at art. 12.
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1. The General Approach: The Principle of Common ket of Mankind

The principle of the common heritage of mankindtficame from the Chairman of the
International Law Commission (“ILC"), Georges Seglin 1950: “[tlhe continental shelf has an
importance for mankind in generdf*'which was strongly refused by ILC. In its Preaeplithe
1954 Hague Convention for the Protection of Cult@rmperty in the Event of Armed Confftét
expressed the idea that “damage to cultural prgfesionging to any people whatsoever means
damage to the cultural heritage of all mankind¢csieach people makes its contribution to the
culture of the world *

The ambassador of Argentina, Aldo Armando Coccahén developed and applied this
idea in 1967 when he proposed the following languéyy the Agreement Governing the
Activities of States on the Moon and Other Celé&w@dies:

[T]he exploration and use of the moon shall begtevince of all mankind and
shall be carried out for the benefit and in therests of all countries, irrespective
of their degree of economic or scientific developtrté

In the same year, Malta’s United Nations RepreseetaArvid Pardo, proposed that
seabed and ocean floors beyond national jurisdiche reserved exclusively for peaceful
purposes and the resources be declared “the corheritage of mankind*® Later, the same
idea was adopted by the United Nations GeneralmAsBethrough the Declaration of Principles
Governing the Sea-bed and the Ocean Floor, andtisoil thereof, Beyond the Limits of
National Jurisdiction (“Declaration of 1970%.

The Third UN Law of the Sea Conference adoptedptiteciple of common heritage of
mankind to protect UCH. This was codified in péltArticle 149, to respect the Declaration of
1970 that “resources in the Area should be organizebehalf of mankind as a whof@.”

The drafting history of the general approach dermates that it was initially used to
protect the natural resources outside the jurigatictf every state. However, cultural heritage is
quite different than natural resources, which alkgags associated with a given people.
Therefore, there should be laex specialisapproach to UCH: the preferential right to the
concerned state of origin, putting aside the gdragproach in the Area as an exception under
some circumstances.

14 Summary Records of the 79th Meeting, [1950] 1 YrB] L. Comm’n 305, U.N. Doc. A/CN.4/SR.7@yailable
at http://untreaty.un.org/ilc/documentation/englistoiad _sr79.pdf.
15 United Nations 1954 Hague Convention for the Ritite of Cultural Property in the Event of Armed rlct,
Il\élay 14,1954, 249 U.N.T.S. 215.

Id.
17 Agreement Governing the Activities of States oa Moon and Other Celestial Bodies, G.A. Res. 34(68.
Doc. A/RES/34/68, art. 4, (Dec. 5, 1979).
18 “Common heritage of mankind: The Area and its veses are the common heritage of mankind.” 1982
UNCLOS, Dec. 10, 1982, 1833 U.N.T.S. 397, at 836.1
19 GA Res. 2749(XXV), U.N. Doc. A/IRES/2749 (Januaryl®70), (with 108 votes in favor, none against &4Ad
abstentions).
20 «A|l objects of an archaeological and historicature found in the Area... particular regard beingifa the
preferential rights of the State or country of orjgor the State of cultural origin, or the Stafehstorical and
archaeological origin.” 1982 UNCLOS, Dec.10, 198333 U.N.T.S. 397, at art.149; GA Res. 2749(XXV)NU
Doc. A/RES/2749 (January 1, 1970), at art.1 httpdtess-dds-
ny.un.org/doc/RESOLUTION/GEN/NRO0/350/14/IMG/NR0O330ddf?.
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2. The Lex Specialis Approach: The Preferential Rtglthe Concerned State of Origin

The idea of a preferential right to the concernadesof origin first came from Iceland’s
proposal in the Geneva Conference 1958 about prafal fishery rights as follows:

Where, for the purpose of conservation, it becomssessary to limit the total
catch of a stock or stocks of fish in an area @& khgh seas adjacent to the
territorial sea of a coastal State, any other Stdighing in that area should
collaborate with the coastal State to secure jgsttinent of such situation, by
establishing agreed measures which shall recogmyereferential requirements
of the coastal State resulting from its dependampen the fishery concerned
while having regard to the interests of the otheres?!

Until the second Conference was held in Geneva960]1 studies showed that two
concepts, the preferential fishing right and tisbdiry zone, were widely accepted by bilateral or
multilateral agreements, and had since crystalleedustomary law. The fishery zone extends
to the twelve mile limit between the territorialbsand the high seas; the preferential fishing right
is the exclusive fishing rights in favor of the sta state where there is special dependence on
its fisheries’”

However, the nature of the preferential right iresfion was not settled in the second
Conference. Specifically, the question whether theeferential right, under certain
circumstances, should extend beyond the limit & tlvelve mile fishing zone to assert an
exclusive fisheries jurisdiction was left unansvaete

In 1974, The International Court of Justice (“ICX)scussed this question in the
Fisheries JurisdictionCase®® In this case, the Court first stated its opinafnthe very new
notion of preferential fishery rights for the cads$tate: “in a situation of special dependence,
though it implied a certain priority, could not ifghe extinction of the concurrent rights of
other States® Then, the Court analyzed Iceland’s claims and tioto account the existing
rules of international law and the Exchange of Naie1961(between them), because the court
law could not render judgmentib specie legis ferendabout preferential right or anticipate the
law before the legislature had laid it down.Finally, the Court indicated that “the fact that
Iceland was entitled to claim preferential righid dot suffice to justify its claim unilaterally to
exclude British fishing vessels from all fishingybead the limit of 12 miles agreed to in 1961.”

The scope of the preferential right can be gleainech the ICJ’s ruling inFisheries
Jurisdiction Case First, the preferential right is an actual kiofpriority. Second, countries
must negotiate in order to define or delimit thdeex of preference operation. Third, the
preference right operates in the shadow of other faich as other legal rights according to
bilateral agreement or international law.

2 Fisheries Jurisdiction Case (U.K. v. Ice.), Judgmd] 49-78 (Jul. 25, 1974pvailable at http://www.icj-
cij.org/docket/files/55/5979.pdf.
22
Id.
Z Fisheries Jurisdiction Case (U.K. v. Ice.), Judgmd] 19-48 (Jul. 25, 1974pvailable at http://www.icj-
cij.org/docket/files/55/5979.pdf.
24
Id.
25 |d
26 |d.
271,
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The preferential right was finally deliberated arabified in Article 149 of the 1982
UNCLOS and Article 12(6) of the 2001 Conventionhe$e agreements link the right with the
state of origin so they have authority concerningHJ Article 303(3) of the 1982 UNCLOS
preserves théex specialisapproach, stating in the text that: “nothing irstarticle affects the
rights of identifiable owners, the law of salvageother rules of admiralty, or laws and practices
with respect to cultural exchange$."Both major approaches are present in interndtiamato
settle disputes of ownership of UCH in the Area.

3. The Congenital Deficiency of Two Approaches

Ostensibly, the two approaches are the "trump tdodghe issue of ownership of UCH
in the Area, and they are expressed in a similay imathe two conventions. The general
approach in the 1982 UNCLOS is the benefit of madlkis a whole, and in the 2001 Convention
as the “benefit of humanity as a whole.” Thex specialisapproach of a preferential right to the
state of origin in the 1982 UNCLOS is regulatedtle Article 149 as three closely-related
categories: (a) “the State or country of origirh) {the State of cultural origin,” or (c) “the Stat
of historical and archaeological origin.” But, imet2001 Convention, the Article 12(6) provides
two categories: (a) States of cultural origin oy ¢bates of historical or archaeological origin,
which are the same categories as (b) and (c) in982 UNCLOS.

The contents of the two approaches are actuallyfrtam effective and feasible as
substantive criteria to settle disputes of the ogime of UCH in the Area.

The common heritage of mankind is a relatively mmciple and three forms of “states
of origin” are emerging as concepts in current rimiéional legal terminology. In addition,
neither of the two conventions explain the mearmghe general international principle of
cultural heritage of mankind, nor did they distirghudifferences among the categories of “state
of origin.” Under what circumstances does the @ple of common heritage of mankind apply
as an exception to tHeex specialispproach? When there is a conflict between tlotride of
the freedom of the high seas (first-find-first-obh&) and the approach of the preferential right,
who has the right to claim the removal and acqgoisibf UCH in the Area: the finder, the flag
state, or the state of origin? What kinds of cbads can a Member State apply within the "state
of origin?" Or under what circumstances does a BEmState have a priority right for the UCH
in the Area: when one claims as "the State of hisiband archaeological origin,"” and the other
claims as “the State of cultural origin?” None bk$e answers can be found in the current
conventions.

Therefore, many scholars criticized the provisiohérticles 136, 149 and 303(c) of the
1982 UNCLOS and Article 12 of the 2001 Conventisragpotential trigger for many ownership
disputes of UCH in the Area, even when Member Sth&ve each adopted both conventions.

B. THE INEVITABILITY AND RATIONALITY OF TWO APPROACHES
The two above international marine conventions oedpto the essential issue of

ownership of UCH with vague and obscure approachidse reason could be that the national
experts during conventions drafting negotiationleetgthis complicated ownership issue, or they

281982 UNCLOS, Dec. 10, 1982, 1833 U.N.T.S. 39&rat303(3).
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purposely incorporate the vague language becauseottnership issue is another political
compromise among great powerful nations.

The two approaches were well discussed in the Cemfées on the Law of the Sea
(“UNCLOS 1, UNCLOS II, UNCLOS III") during 1958 tal982 and the subsequent 2001
Convention. There are two perspectives from wiicanswer this question: the process used to
draft the two conventions and the nature of thedlerms used to define “state of origin.”

1. The Drafting Process of the Two Conventions

The 1982 UNCLOS involved time-consuming negotiagiowith more than 160
participating nations, which discussed two contrsi issues relating to ownership of UCH in
the Area.

The first issue related to how to define the téstate of origin.” In Sub-Committee | of
the 1973 session, the Turkish and Greek delegafistsproposed ownership of UCH in the
Area by discussing the term of “state of origiht’appeared as “State of the country of origin” in
the Turkish proposal, which gave preference to Skege that exercises sovereignty over the
country of origin of the discovered cultural praye? The Greek delegation subsequently made
a similar proposal to provide the preferential tighly to the “state of cultural origin.” On the
other hand, an intersession proposal by the Urtates suggested deleting all of the relevant
articles on archaeological and historical objeotsfl in the Ared® Then, in the fourth session
in 1976, the relevant paragraphs concerning hsterecks and dispute settlement in the Area
were deleted partly because of the desire of soamtcipating nations to focus only on the
salient elements (natural resources) of the artfcle

The second issue related to the competent intemadtorgan to protect UCH in the Area
under the principle of cultural heritage of mankinthe International Seabed Authority (“ISA”)
was a controversial international body proposednhduthe drafting of the 1982 Convention

In 1970, the Secretary General submitted A Reparttlte Potential Role of the
International Machinery to Be Establisiédo the Sea-Bed Committee that proposed a
regulatory authority to (1) preserve underwateicsehs a portion of the seabed, (2) discover and
explore them as a legitimate use of the seabed,(&ndrotect them for unusual educational,
scientific, or cultural valud® Greece and Turkey’s proposals both suggestedSheas the
competent international body to protect the arcluagoal and historical objects found in the
Area as the common heritage of mankifid.

A few states, including the United States, inteelsivobjected to the expansion of the
powers of the ISA over non-resources-related ams/iduring the negotiations of UNCLOS IIl.

29 VI UNITED NATIONS CONVENTION ON THE LAW OF THE SEA 1982: A COMMENTARY 227-228 (Myron H.
Nordquist, Satya N. Nandan, Shabtai Rosenne, & dtkV. Lodge eds., 2002).

%01d. at 229.

g,

32 25 UN GAOR Supp. No. 21, UN Doc (A/8021), “The bogation and recovery of sunken ships and lost
objects...which might be accompanied by the perfoceanf related functions and powers by international
machinery,” 61-123.

33 As explained, “Perhaps [the wrecks, relics or isjects lying on the seabed] are not resourcest teast non
natural resources. Nevertheless, they may fall utidejurisdiction of the machinery if the recoverfysuch objects

is regarded as another use of the sealidddt 96.

34 More information: Archaeological and HistoricaleBisures of the Seabed and the Ocean Floor Beyerldrtiits

of National Jurisdiction. U.N. Doc. A/AC.138/SC.II6 (Aug. 2, 1972); Greece: Draft Article on Proiee of
Archaeological and Historical Treasures, U.N. D&AC.138/SC.I/L.25 (Aug. 14, 1973).
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In the 1976 New York Session, one paragraph, dasmgnthe ISA to implement the proposed
activities, was deleted. This modification remdime the Final Text of the 1982 UNCLOS.

Therefore, Professor Anastasia Strati's opinioncgsrect, there is not a rational
explanation for the term of "state of origin” aneletion of the words "by the ISA." Rather, the
process itself produced these outcomes. It ity difficult to achieve a rational outcome on
every discussed issue when the convention usess&iesus process rather than majority vote.

UNESCO considered these two issues after it redeilie Buenos Aires Draft 2001
Convention on the Protection of the Underwater tdge prepared by the International Law
Association, in 1994. In the following years, UNES held several meetings among a group of
governmental experts to draw the Draft 2001 Conwgant

In the final text of this agreement the 2001 Coniver) the ISA was validated as the most
appropriate international body to deal with the U@Hhe Area regulated in Articles 11 and 12
of the 2001 Conventiofr.

But the other issue, the term of "the state of infigremained suspended. The
participating states determined it “would [be] bethot to relate with a thorny issue of property
[of UCH]."** The 2001 Convention, as a new international ages¢ entered into force in
January 2009, after ratification by 20 contractimayties®’ as required by Article 27 of the
conventior®® Because none of the permanent members of Unitiomé Security Council have
ratified the 2001 Convention, it is far from a pofué and popular intentional convention.
However, it still can be seen as an effective supaiod international legal subsequence of the
1982 UNCLOS.

After analyzing the above drafting processes of tlve conventions, there was a
meditated, professional discussion over the owmglissue, but neither Article 149 of the 1982
UNCLOS nor Article 12(6) of the 2001 Convention fhellarify the scope of three different
articulations of “states of origin.”

The remaining question, then, is why there waseasolution of the meaning of the term
“state of origin” in the two conventions? The amswes in the nature of the concept “state of
origin.”

2. The Nature of the Term "State of Origin”

% «States Parties shall notify the Director-Genenadl the Secretary-General of the International &dauthority

of such discoveries or activities reported to tfeNESCO Convention on the Protection of the Undeex

Cultural Heritage, Nov. 6, 2001, 41 I.L.M.40, attl(2) [hereinafter 2001 Convention]; the InternatibSeabed
Authority shall also be invited to participate innsultations on how to ensure the effective pratacof that

underwater cultural heritage. 2001 Convention atl&(2).

% Garabello & Tullio Scovazzi eds.THE PROTECTION OF THEUNDERWATER CULTURAL HERITAGE: BEFORE AND

AFTER THE200LUNESCOCONVENTION 106 (2003).

37 Until Dec. of 2010, there are 36 State PartiesaRe, Bulgaria, Croatia, Spain, Libyan Arab JanighiMNigeria,

Lithuania, Mexico, Paraguay, Paraguay, PortugalijaHor, Ukraine, Lebanon, Saint Lucia, Romania, Gadid)

Cuba, Montenegro, Slovenia, Barbados, Grenadasieyrglovakia, Albania, Bosnia and Herzegovinay(isdamic

Republic of), Haiti, Jordan, Saint Kitts and Nevigly, Gabon, Argentina, Honduras, Trinidad andbdgo,

Democratic Republic of the Congo, and Saint Vinegard the Grenadines by the date of deposit ofunsnt.

3 “This Convention shall enter into force three nfmnafter the date of the deposit of the twentiestrument
referred to in art. 26, but solely with respectth® twenty States or territories that have so degmbgheir

instruments. It shall enter into force for eacheotState or territories three months after the datehich that State
or territory has deposited its instrument.” 200 @mntion, art. 27.
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The three terms are easily understood by every comperson without specialized
knowledge. Such as, what is goodwill? Whatxsaequo et borto The terms are hardly given
the precise definition without considerationdef factocircumstances.

The first term, “state or country of origin,” rdggs a connection between the regulating
state or country and the geographic area whereothject or product originated. The
configuration of a state or country can change dwee. For example, can the independent
Syria (Syrian Arab Republic) legitimately claim tiagtion of a cultural property on its territory,
which belonged to the United Arab Republic duri®ga to 196T° on assumption that there is a
cultural heritage conflict between the two courstpie

The second term, “state of cultural origin,” giva®phasis to a cultural link between a
cultural object and a state, but it neglects aasitm in which several states shared the same
culture in the past. For example, the Urtiin Dlang song) which is a traditional folk song in
Mongolia and Chin&° or the Processional Giants and Dragons of Belgimah Francé' The
term cannot avoid potential disputes and confligteout more explanation.

The third term, “state of historical and archaedaaborigin,” means that a state has a
historical and archaeological link with a specifem. If this term is interpreted in such a simple
way, should the Parthenon Marbles (formerly knownhe Elgin Marbles) be returned to Greece
without further discussiot? Do the two historic bronze sculptures sold byig€te's in 2004*
belong to China, so that China has the preferenght to own it because of their historical and
archaeological origin?

It is obvious that the three terms of “state ofjori imply different meanings in different
situations so that it is very difficult to defindet terms adequately within conventions.
Moreover, without explanation, it is impossibledgstablish a hierarchy among them. Without a
hierarchy, one cannot specify who has the prefedemght. Without expounding the meaning of
preferential right, the 1982 UNCLOS and the 200hv¥@&mtion cannot settle the ownership issue
of UCH in the Area. All of these interlinking reasoinevitably cause the wording of ownership
provisions in the above two conventions to read Bkbroad-brush outline. This is what most
nations expected—that the conventions would lepeees for the terms to be developed in the
future.

%9 The United Arab Republic was a union between Egypt Syria, which began in 1958 and existed ur@fi11
when Syria seceded from the union. The United Rapublic and Syrian Arab Republic share Islamiaiity for
their Arab roots.

“0 Urtiin Duu - Traditional Folk Long Song, one ofthwo major forms of Mongolian songs, originate@®, years
ago, still plays a major role in the social andtunal life of nomads living in Mongolia and in thener Mongolia
Autonomous Republic, located in the northern pérthe People’s Republic of China. It is inscribed the 2008
representative list of the intangible cultural kege of humanity proposed by China and Mongolia.

*1 They firstly appeared in ritual representationshatend of the fourteenth century and now servenalslems of
identity for certain Belgian and French townssliriscribed on the 2008 representative list ofitkengible cultural
heritage of humanity proposed by Belgium and France

2 The Parthenon Marbles have been sojourned atritislBMuseum for over 150 years, far away fromirtiseate
of origin. There are continuous negotiations betwtee Greek government and British government &kirey
return. FANETTE GREENFIELD, THE RETURN OFCULTURAL TREASURES42-90 (2d ed. 1996).

31t is notably known that the sculptures were Idoby French and British troops in 1860, during Second
Opium War when the “invaders burned down the rggalblen of Yuanmingyuan in Beijing.” Five of the h@ads
have been recovered and are now displayed in mmBetjuseumLooted Chinese Relics Sold for 14 Million Euros
Each  CHINA  VIEW  (Feb. 26, 2009, 3:17 AM), http://news.xinhuanenéenglish/2009-
02/26/content_10897892.htm.
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Il SUBSTANTIVECRITERIONTO IMPLEMENT LEX SPECIALISAPPROACH

Given this analysis, the tough issue for Statemplementing theé_ex speciali@pproach
is to identify the legal basis to claim its intéeewith discovered Underwater Cultural Heritage
(“UCH”) in the Area. This section discusses a flasshierarchy of the three kinds of “state of
origin” as substantive criterion for every potehstate from the current intentional legal system.

A. CULTURAL IDENTITY AS THE EFFECTIVE LINK BETWEEN THEUCH AND THE CONCERNED
STATE OFORIGIN

It is not difficult for disputed parties to findlimk of one type or another with concerned
UCH as a kind of “state of origin.” But which lirtkas priority over others? The International
Court of Justice (“ICJ") gave a clue ifhe Nottebohm Ca$tthrough a description of an
“effective link.” In this case, the ICJ explaindte “effective link” within a nationality dispute:
preference should be given to “the real and effectiationality, that which according with the
facts, that based on stronger factual ties betwkerperson concerned and one of the States
whose nationality is involved”® Hereafter, the ICJ suggested that ‘tefective link” in the
Nottebohmcase is one of the main substantial criterionenive nationality disputes. When
two or more states claim certain links with thes “the real and effective connection” or
“stronger factual ties” could be the core of subsgah criterion.

What can be “the real and effective connection"stronger factual ties” with a state of
origin and the UCH? The necessary “connection™t@ms” may come from one of several
possible sources: specific historical, archeoldgioa aesthetic facts that provide a sense of
belonging to the nations in the claimed state;umfice over most individuals in a state in one
aspect of their social life or spiritual belief;kind of national cohesion; or even itself as a
symbol of the claimed state. All of these elaboret for the “connection” or “ties” are just
alternative descriptions for cultural identity. oRrssor Stuart Hall defines “the cultural identity
in terms of one, shared culture, a sort of coNectone true self,” hiding inside the many other,
more superficial or artificially imposed ‘selvesjhich people with a shared history and ancestry
hold in common.*® Cultural identity defines us as “one people,” @ides a sense of identity
and belonging to a group or culture and valuinduzal diversity. As a result, cultural identity,
as evidence of a state’s spirit code, can be thstantial criterion to authorize the interested
state of origin to claim thees (UCH).

B. THE LEGAL AND JURISPRUDENTIAL BASIS FOR APPLYING CULTURAL IDENTITY AS
SUBSTANTIAL CRITERION OFLEX SPECIALIS APPROACH

“Nottebohm Case (Liech. v. Guat.), 1955 I.C.J. 4 r{Ap6), available at http://www.icj-
cij.org/docket/files/18/2674.pdf. In this case, t{dbbhmis a person who forfeited his German nationalityg &rus
only had the nationality of Liechtensteild. at 13. Then, the question arose as to who hagoer to grant
Nottebohm diplomatic protectioid.

*|d. at 22. Since then, it can be seen as the “effectationality or théNottebohmprinciple” where the national
must prove a meaningful connection to the statpigstion. Id.

a6 Stuart Hall, Cultural Identity and Diaspora 223, available at
http://www.lwbooks.co.uk/ReadingRoom/public/Ideyifiiaspora.pdf.
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The idea of cultural identity as the substantiatecon comes from the fundamental
norms in international law: the human rights antiomal self-determination principle.

1. Cultural Identity Underlies the Human Rights of tDué, Which is a Fundamental
Universal Aspect of Human Rights in Human Rightsv@ations

According to the Universal Declaration of Human iRgy1948, “[e]veryone has the right
to freely to participate in the cultural life ofeelcommunity, to enjoy the arts and to share in
scientific advancement and its benefits.This notion can also be gleaned from the prastife
regional organizations and their human rights catiees. The underlying objective for
establishing the European Court of Human Right<CHR”) included “raising consciousness
about and developing the European cultural idehtftyvhich is the same aim of the Council of
Europe to promote the emergence of a genuine Earopatural identity® The Organization of
African Unity made treaties to protect human rigbfsculture® the Asian Human Rights
Charter also respects the right to cultural idgntit This idea is later reflected in the United
Nations Convention on the Rights of the Cliddchildren’s cultural rights?

At the same time, the idea of cultural identityaasinherent requirement to justify the
human rights of culture is passionately advocatedecent regional and international cultural
conventions. The preamble of the European Comwenftor the protection of Audiovisual
Heritage states, “Europe’s heritage reflects theiral identity and diversity of its people¥>”In
the 2003 United Nations Education, Scientific andlt@al Organization (“UNESCO”)
Convention for the Safeguarding of the Intangiblét@al Heritage, the definition of “intangible
heritage” indirectly describes the importance afrpoting the protection of intangible cultural
heritage because of how it interacts with histargt aense of identi} The 2005 Convention on
the Protection and Promotion of the Diversity oltGral Expression has an objective expression
in Article 1 to “deal with the need to recognizatlcultural goods and services convey identity,
values and meaning> Obviously, with respect to the fundamental humights of culture,

" Universal Declaration of Human Rights, G.A. res7 Zlll) A, U.N. Doc. A/RES/217(lll) (Dec. 10, 19%8at art.
27.

8 STRASBOURGINFO, http://www.strasbourg.info/echr/ (last visited M@r.2011).

%936 YEARBOOK OFTHE EUROPEANCONVENTION ON THEHUMAN RIGHTS 397 (Martinus Nijhoff Publishers 1993).
*0 SeeAfrican (Banjul) Charter on Human and Peoples’ Régldun. 27, 1981, 21 I.L.M. 58 (1982). “All peaple
shall have the right to their economic, social anlfural development with due regard to their frmadand identity
and in the equal enjoyment of the common heritdgeamkind.”Id. at art. 22.

51 See  Asian Human Rights Charter, May 17, 1998, available at
http://www.unhcr.org/refworld/docid/452678304.htrfiThey (cultural identities) are the source of pridad
security.”ld. at art. 6.1.

*2G.A. Res. 44/25, annex 44 U.N. GAOR Supp. No.U. Doc. A/44/49, art.29(c) “[tlhe developmentretpect
for the child's parents, his or her own culturaritity, language and values, for the national \@hfethe country in
which the child is living, the country from whicle lor she may originate, and for civilizations difiet from his or
her own.” at 167 (1989), entered into force Sef920.

>3 European Convention for the Protection of the Auitioal Heritage, Nov. 8, 2001, [2001] COETa6ailable at
http://www.worldlii.org/int/other/COETS/2001/6.html

%4 Convention for the Safeguarding of the IntangiBldtural Heritage art. 2, Oct. 17, 2003, 2368 U.I$.B. “This
intangible cultural heritage, transmitted from geatien to generation, is constantly recreated hymaonities and
groups in response to their environment, theirradon with nature and their history, and providesm with a
sense of identity and continuity, thus promotingpext for cultural diversity and human creativitig”

% Convention on the Protection and Promotion ofheersity of Cultural Expressions, art. 1, Oct. 2005, 2440
U.N.T.S. 311.
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cultural identity as a substantial core right carcbnsidered as internal cohesive to authorize the
interested state of origin to claim the relative ICProfessor Lyndel Prott also argued that the
formulation of this right (rights of culture) wasimarily intended to shore up the restitution of
movable cultural property,

2. Cultural Identity is an Internal Impetus For the plamentation of the National Self-
Determination Principle in Contemporary Internatedraw

Cultural identity particularly manifests the rigit cultural self-determination in a proper
way. In 2007, the UN General Assembly finally atdopa landmark declaration on the Rights of
Indigenous Peoples after more than 20 years oftiaigm between nation-states and Indigenous
Peoples. The right of cultural self-determination,essence, takes shape around the ri%;ht of
“cultural identity,” crystallized in Article 2! Article 13> and Article 38° of the Declaratiofi’
There are more than 5,000 ethnic groups locatetbdut 192 states in the wofitl.

During the nineteenth century, nations recognibednieed to respect the cultural identity
of each ethnic minority as a requirement for terré integrity and political unity of every
multinational country. The unification of Germanydaltaly during the nineteenth century were
justified by the principle of national self-detemmation within Europ&” Many new states were
created after the Treaty of Versailles 1919: Fidlamatvia, Lithuania, Poland, Czechoslovakia,
Austria, Hungary etc. in central Euroffeyn the basis of national self-determination frem of
Wilson’s Fourteen Poinf§. In modern society, recognition of the culturagrtity of ethnic
minorities is adopted as a fundamental state poNdgdimir llyich Lenin advocated the right of
self-determination for minorities and their cultuidentity as a basic principle of the Pafty,

% Lyndel V. Prott,Cultural Rights as People’s Rights in Internationaw, in The Rights of Peoples 100 (James
Crawford ed., 1988).

" United Nations Declaration on the rights of Irefigus Peoples, G.A. Res. 61/295, U.N. Doc. A/RESEEL
(Sept. 13, 2007). “Indigenous peoples and indivislzeie free and equal to all other peoples andiiddals and
have the right to be free from any kind of discriation, in the exercise of their rights, in par&uhat based on
their indigenous origin or identityld. at art. 2.

%8 “Indigenous peoples have the right to revitaliase, develop and transmit to future generations tiistories,
languages, oral traditions, philosophies, writiggtems and literatures, and to designate and rétainown names
for communities, places and persond."at art. 13.

%9 “Indigenous peoples have the right to determindr tben identity or membership in accordance witleith
customs and traditions. This does not impair tgbktrof indigenous individuals to obtain citizensbifpthe States in
which they live.”ld. at art. 33.

80 patrick ThornberrySelf-Determination, Minorities, Human Rights: A Rew of International Instrument88
Int'l & Comp. L.Q. 867, 880 (1989).

1 Doyle, By the Numbers: Ethnic Groups in the WorBLIENTIFIC AMERICAN MAGAZINE, September 1998,
available at
http://www.sciamdigital.com/index.cfm?fa=ProducteWIssuePreview&ARTICLEID_CHAR=839E9D9D-4973-
4975-B697-959C1126F16.

%2 REALISM RECONSIDERED THE LEGACY OFHANS J. MORGENTHAU ININTERNATIONAL RELATIONS 150 (Michael C.
Williams, ed. 2007).

83 Jackson J. Spielvogel, BSTERN CIVILIZATION, ALTERNATE VOLUME: SINCE 1300 799 (7th ed. 2009).

% Self-determination for the peoples, which meaastright of nations to rule themselves, was pointaeWilson’s
Fourteen Point. http://www.johndclare.net/EA6.htas{ visited March 7, 2011).

8 Zhang YunxiangDiscussion on the Lenin theory of National Struetir Multinational Countries37, THEORY J.,
No0.6 Ser. N0.94 (1999%ee alsorves Plasserautjow to solve cultural identity problems: chooseryown nation
GLoBAL PoLicy FOruwm, (May 2000)available at http://www.globalpolicy.org/component/content/aleid 7 3-
sovereign/30380.html.
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which later had an impressive influence on sodialsintries. The Chinese government adopted
regional autonomy for ethnic minorities with respéar their cultural identity, such as in the
Tibet Autonomous Region and in the XinJiang Uygutgxomous Region. The Philippines are
another example, Lumads (indigenous people) policy Mindanad® and Moro self-
determination are found in the Philippines as imstg confirming the significance of cultural
identity®” On the other hand, not all federal systems welatd as a response to national
cultural identity, but it is at least a mechanison fespecting cultural identity by granting a
degree of autonomy that can prove two or more nalittes can coexist under a single
government. No matter which ideology a nation agh¢o, capitalist or socialist, and no matter
what kind of national structures is adopted, théamp state or the federal state, respect and
recognition of cultural identity of homogenous plgion reinforces the integrity of the
sovereignty state.

On the contrary, when dominant groups (especiallypassession of political power)
ignore the needs of minority peoples for cultudntity, exploit the rights of cultural self-
determination of minority peoples, or attempt tgpose assimilation policy against minority
peoples, violence, riots, or armed conflicts witicar. In multinational countries such as the
Soviet Union and Yugoslavia, collapse was follovigdethnic conflicts, violence, and civil war.
These conflicts involved secessionist movementfhieWthe Sri Lankan government denied the
Tamil people equal expression of their distinchiaty in 1970, armed confrontation and a war of
secession beg&hand lasted for 25 years until May 2009. Anotharegle is the Lebanese Civil
War (1975-1990), which resulted in an estimated,d@0 civilian fatalities. The antecedents of
this war can be traced back to conflicts betweerslivhs and Christians, and an intricate
constitutional compromise between them. The Rwar@ail war between the majority Hutu
and minority Tutsi resulted in more than one millidead and three million refugees, and tore
the state apart into ethnic division. In the pGstd War period, cultural identity policy played a
key role in regional peace, even world securitygdascale violence still escalated sometimes
when the majority ignored the cultural identitytb& minority, such as the situation in Kosovo
and Afghanistan and the conflicts between Israd|Ralestinian.

% “Thirty-four percent of the 300,000 sq km totahdaarea of the Philippines is in Mindanao. . . ttialar to
Mindanao is the existence of three types of pedpke:Lumads (indigenous people), the Filipinos {§fans) and
the Moros (Islamised Lumads)Extracts from "We Feel The Pain Of Our Mountain.hé treport of the 1996
International Fact Finding Mission to Mindanao SOLIDARITY PHILIPPINES AUSTRALIA  NETWORK,
http://cpcabrisbane.org/Kasama/1997/V11n3/Minddrtan.,'Cagayan de Oro Declaration,’(2008), the 2fbat
leaders asserted their rights to their ancestralaito and cooperation by respect cultural identityhis way: “we
commit to strengthen our unity to enable us toyfpltotect and preserve our rights to self-detertionathrough
peaceful dialogues with our Muslim and Christian etbrens.”
http://www.tebtebba.org/index.php?option=com_doc&task=doc_download&gid=268&Itemid=27,

see alsoMa. Cecilia L. RodriguezAre Lumads left out in the Quest for Peace in Mivad# (Sept. 19, 2008)
http://rightsreporting.net/index.php?option=com_temt&task=view&id=1426&Itemid=130; Levita Duhaylusgd,
Ancestral domain, cultural identity and self-detaration: the case of the lumad§l993) available at
(CONFERENCE PAPER)
http://dic.dlib.indiana.edu/dlc/bitstream/handle€336/1181/Ancestral_Domain%?2c_Cultural_identity.s&ifuence
=1.

%7 Rizal Buendial.ooking into the Future of Moro Self-Determinationthe Philippines29 RHILIPPINE POL. Sci. J.
52, 1-24 (2008).

% Report of The International Conference of Expeksy. 21-27, 1998The Implementation of the Right to Self-
Determination as a Contribution to Conflict Previent UNESCO, (1999), available at
http://www.unpo.org/downloads/THE%20IMPLEMENTATION2BOF%20THE%20RIGHT%20TO0%20SELF.pdf
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The treatment of over 370 million indigenous peoplethe world is illegal, morally
condemnable, and socially unji8t. The reasons multiethnic or multinational courstrire
plagued by violence, persistent ethnic conflictgenocide are fueled by many factors, such as
civilization clashes, tribalism, resource scarcityd overpopulatio® One predominant factor
for this is the absence of effective political msbhents to implement the national self-
determination and respect the needs of culturaltiyeof minorities.

Therefore, cultural identity provides a powerfutioaale to freely participate in the
cultural life of the community, and internal power a nation to entitle their self-determination
within a state. In light of the discussion abousltural identity possesses a sufficient legal
standing as a primary substantial criterion fotadesof origin to claim a UCH in question based
on the human rights of culture and national rightwtural self-determination.

C. THE APPLICATION OF CULTURAL IDENTITY AS SUBSTANTIAL CRITERION OF THE LEX
SPECIALISAPPROACH INCURRENTINTERNATIONAL LEGAL SYSTEMS

Current international law shows some dimensionsuwfural identity as a substantial
criterion of theLex specialispproach. According to Article 38 of the Statote¢he International
Court of Justicé! problems arise from three sources: internationkilical heritage conventions,
relevant international custom and general prinsiplnd international organizations’ practices
and national juridical practices.

1. International Cultural Heritage Conventions

Ridha Fraoua argues that as a precondition toighe to cultural self-determination, all
people should have the right to reclaim their aalttheritage’® The following significant
regional and international cultural heritage coris°> show cultural identity as the
substantive criterion of ownership issue.

% The United Nations General Assembly adopted theldbation on the Rights of Indigenous Peoples Wi
votes in favour, 4 negative votes cast (Canadairaliss New Zealand, United States) and 11 absiestiUnited
Nations Declaration on the rights of Indigenous ffe® G.A. Res. 61/295, U.N. Doc. A/RES/61/295 (Séf,
2007)available athttp://www.treatycouncil.org/PDFs/final%20adoptezi¥sersion%200f%20the%20UNDRIP.pdf.
% Samuel P. Huntingtor;he Clash of Civilizations72 FOREIGNAFFAIRS 3, 22-49 (1993).
" The Court, whose function is to decide in accocgawith international law such disputes as are sttédnto it,
shall apply:

a. international conventions, whether general otiqdar, establishing rules expressly recognizgdhe

contesting states;

b. international custom, as evidence of a geneedltice accepted as law;

c. the general principles of law recognized bylized nations;

d. subject to the provisions of Article 59, judicitecisions and the teachings of the most highlglifjiad

publicists of the various nations, as subsidiaransefor the determination of rules of law.
STATUTE OF THE INTERNATIONAL COURT OF JUSTICE, art. 38, available at http://www.icj-
cij.org/documents/index.php?pl=4&p2=2&p3=0.
2 Ridha Fraouale trafic illicite des biens culturels et leur riéstion-analyse des réglementations nationales et
internationals, critiques et propositionBRIBOURG. EDITIONS UNIVERSITAIRES 279, (1985).
3 There are some other international cultural hgeiteonventions, but no provisions refer to owngrsssue, such
as the Hague Convention for the Protection of CaltBroperty in the Event of Armed Conflict 1954 r@ention
concerning the Protection of the World Cultural &atural Heritage 1972; the Convention for the §aéeding of
the Intangible Cultural Heritage 2003.
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a. United Nations Educational Scientific and Cultu@abanization Convention on the
Means of Prohibiting and Preventing the lllicit larp Export and Transfer of Ownership
of Cultural Property of 1970

[Cultural property] belonging to the following cataies form part of the cultural
heritage of each State: Cultural property createdhle individual or collective

genius of nationals of the states concerned, @llpmoperty of importance to the
state concerned created within the territory ot #tate by foreign nationals or
stateless persons resident with such territory.

This clause properly explains the relationship agnterritories of a state, creators, and
cultural heritage. Cultural heritage here is closed more significant to its territory than its
creators—the “foreign nationals or stateless pers@sident within such territory,” because
cultural identity plays a significant role in ttaguation.

Cultural heritage is different from an invention patent in intellectual property law,
because culture is nourished within its relevamtietg. Different societies cultivate different
culture, following an ancient Chinese proverb: Hane seed grows up orange south of Huai
River, but trifoliate orange north of Huai Rivér. The proverb emphasizes that the unique
feature of a local environment always gives speshiaracteristics to plants. This proverb is also
understood by Chinese to mean that different abeasd different cultures and peopfe.The
dragon provides another example. It can symbaheeChinese race itself and is portrayed as
nobility, heroism, power, excellence, perseverarael divinity. On the other hand, it can
symbolize a terrifying evil monster in the West.

“As a ‘historical reservoir,’ culture is an impart factor in shaping identity.”
Therefore, historical and geographical elementemwgre effective power than creators during a
process of generating new cultural heritage tafjugte ownership of cultural heritage in this
circumstance based on social cultural identity.

b. Convention on the Protection of the Archaeologiedtorical and Artistic Heritage of
the American Nations (Convention of San Salvadérgl

This famous regional convention begins with thesosawhy such looted and plundered
native cultural heritage should be returned: “[t]lsach acts of pillage have damaged and
reduced the archeological, historical and artisgalth, through which the national character of
their peoples is expressed.”

“[T]he archeological, historical, and artistic wikgl of cultural heritage is seen as the
spirit of a nation. Each State Party has a respiibg to effectively prevent any illegal acts—
such as unlawful excavation or plundering of otBte Party’s cultural heritage and destruction
of their national “archeological, historical, andistic wealth.”®

" UNESCO Convention on the Means of Prohibiting @rdventing the lllicit Import, Export and Transfef
Ownership of Cultural Property, Nov. 14, 1970, &8I.T.S 231, art. 4 [hereinafter 1970 Convention].
(BB GAERER NG > £ TTEILNAE o

=K EFEH A,

" pratt Nicola,ldentity, Culture and Democratization: The CaseEgipt 27 Journal of New Political Science 69,
2005).

gs Cor)lvention on the Protection of the Archaeologittbtorical, and Artistic Heritage of the Americifations
gg:l(()jnvention of San Salvador), Jun. 16, 1976, 19M.11350.
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This clause means excavating or plundering otreestcultural heritage is prohibited.
Because of the “archeological, historical, or &idigzealth” link with its nation or its people, the
state can be justified as the state of origin as tbgal basis of cultural identity. So, an
archeological, historical, or artistic wealth lirdkkan indirect clue for the substantial criteridn o
ownership of UCH in the Area.

C. UNIDROIT Convention on Stolen or lllegally Export€uiltural Objects 1995

The UNIDROIT Convention on Stolen or lllegally Exped Cultural Objects 1995 is
intended to facilitate the restitution and retufrstlen or illegally exported cultural objectaa |
Article 5, this Convention applies to claims of tte¢urn of an illegally exported cultural object,
if:

[T]he requesting State establishes that the remaivéile object from its territory

significantly impairs one or more of the followingterests: (a) the physical

preservation of the object or of its context; (fg integrity of a complex object;

(c) the preservation of information of, for exampke scientific or historical

character; (d) the traditional or ritual use of titgect by a tribal or indigenous

community, or establishers that the object is ghiicant cultural importance for

the requesting Staf8.

Conditions (a) through (d) enumerate the meritsetifrning a cultural object. These legal
bases can be the substantial criterion to justiy bwnership of cultural heritage in this
circumstance.

2. Customary International Law and General Principle

The issue of who owns sunken warships and statedwassels can be solved based on
the UCH'’s inevitable cultural identity. One docginf customary international law, “freedom of
the high seas,” cannot be applied in the situabiowarships and stated-owned vessels sunk in
the Area when a State or country of origin doesfadeit their ownership rights, and instead
stands on their absolute status to own identifiglolelic property of States, which complies with
the general principle ofl'ex specialis derogat legi generali.

a. The Freedom of the High Seas Excludes the Situafiddarships and State-Owned
Vessels

Under current customary international law, the @ple of “freedom of the high seas”
provides that the high seas are open to all Stafbs. principle of freedom of the high seas may
therefore apply to all ocean activities, even redear excavating UCH in the Area, which is not
specifically mentioned in the 1982 United Nationsn@ention on the Law of the Sea (“1982
UNCLOS")3! At the same time, the flag State has jurisdictmmegulate its nationals or ships
as part of its territories when operating on thghtsea, even when salvaging UCH, because the
ship flies that State’s flag. This easily leadsatéfirst come, first serve” approach to acquire

8 UNIDROIT Convention on Stolen or lllegally Expodte Cultural Objects, Jun. 24, 1995,
http://www.unidroit.org/english/conventions/1995%cualproperty/main.htm.
81 SeeUnited Nations Convention on the Law of the See¢.[10, 1982, 1833 U.N.T.S. 397, at art. 87—88.
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UCH by the flag state when cultural items are amtidlly discovered by exploration of seabed
resources near the site of sunken vessels. Howtheeipriority of the flag state will not be
applied to identifiable UCH, such as warships aatesowned vessels.

b. A State Has Exclusive Sovereignty of Its Identif@Warships and State-Owned Vessels
in the Area

The flag state has the authority and sole appkcabisdiction over the vessels under its
flag. Some scholars incorrectly explain sunken vesseks tlos legal basis to claim the exclusive
jurisdiction by their flag state, because sunkessets cannot qualify as a “ship” due to their
inability to navigate when lying on the bottom bétseabel? This is an absurd and mechanical
explanation. The legal reason is that the Law ioid$; which should apply to abandoned
shipwrecks, states that warships and state-ownssklgein the Area should be returned to their
identifiable state. It is difficult to prove waips and other state-owned vessels are abandoned,
so that the identifiable UCH undoubtedly belongsgtsoidentifiable states with respect of the
sovereignty principle, wherever the location. Twarships and state-owned vessels can be
considered as a patrimonial right of identifiabigtes or country of origin, and present significant
value to their states.

Finally, international custom, codified in the 198RICLOS states “warships and state-
owned or operated vessels, used only on governn@mtommercial service, enjoy complete
immunity from the jurisdiction of any state othé@an the flag state on the high se¥s.This
principle is also reflected in the 2001 Conveniiosimilar languagé?

The agreement between the U.S. and France dfaHgellewreck (2003¥° can be seen
as the best national practice. TleBelleis a French ship sunk in 1686 in Matagorda Bayr nea
the United States’ state of Texas. In this agregnfgticlel states: “The French Republic has
not abandoned or transferred title of the wrechk®fBelleand continues to retain title to the
wreck ofLa Belle”® Therefore, the identifiable sunken State vessd titled to the sovereign
states unless expressly abandoned.

3. International Organizations’ Practices and Natiordlridical Practices

a. The United Nations and UNESCO Acknowledge This &ulisal Criterion in Its
Resolutions, Conventions, and Conferences

UNESCO'’s Intergovernmental Committee for Promotiveturn of Cultural Property to
its Countries of Origin or its Restitution in theage of lllicit Appropriation stated that “the
cultural property that should be returned is: ‘thdtich is particularly representative of the

82 SeeANASTASIA STRATI, THE PROTECTION OF THEUNDERWATER CULTURAL HERITAGE: AN EMERGING OBJECTIVE

OF THECONTEMPORARYLAW OF THE SEA, 237 n.36 (1995).

8 1982UNCLOSPART VII ART.96.

8 Compare1982 UNCLOS Part VIl art. 95-96 (stating warshirsl state owned ships have “complete immunity
from jurisdiction of any state other than the flagte.”)with 2001 Convention art.12 (7) (statinly¢ State Party
shall undertake or authorize activities directed at State vessels and aircraft in the Area
without the consent of the flag State”).

8 Agreement between the Government of the UniteteStaf America and the Government of the FrenchuBkp
Regarding the Wreck ¢4 belle U.S.-Fr., Mar. 31, 2003.

8d. at art. 1(2).
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cultural identity of a specific people” and “theuntry of origin” is defined as “to whose
cultural tradition the object is linked” Salah Stétié, the Chairman of the first thresises of
the UNSECO Intergovernmental Committee, said caltproperty should be returned with the
consideration that, “the extent that the absencewitindrawal of a particular item would
constitute an irreparable deprivation, and an laegable loss in the chain of actions and
interactions which go to make up a living cultuf@.”

Article 7 of the Resolution on the Restitution oet&n of Cultural Property to the
Countries of Origin (“Resolution”) states that theN. General Assembly: “[a]lso invites
Member States engaged in seeking the recoveryltfrabiand artistic treasures from the seabed,
in accordance with international law, to facilitaby mutually acceptable conditions the
participation of States having a historical andurall link with those treasure&®”

Without providing directly for the return of discened underwater cultural treasures to its
state of origin, the Resolution properly providestaer confirmation of cultural identity—the
essential criterion to justify that a state of origs the historical and cultural link with the
recovered property.

The Athens International Conference on the “RetfrQultural Property to its Country
of Origin"® in 2008 was the first in a series of internatiogaiherings organized by UNESCO
and its Member States to foster awareness anddadur reflection and exchange on the issue
of the return of cultural property. This conferersoncluded that “the return of cultural objects
is directly linked to the rights of humanity (pres&tion of cultural identity and preservation of
world heritage.)™

In April 2010, at the Cairo Conference, countrieged for repatriation of looted cultural
heritage artifacts. Twenty-two attendant countiese advised to submit their lists with “top
priority” antiquities designated. These top ptipmntiquities were those that they sought to be
returned because they were a piece of the courttigtery and national identity. For instance,
the Parthenon Marbles are a “top priority” for Gree Cultural tradition can be understood as
the social, artistic, and historical value thathie core of cultural identity. The return of cuéiu
property to the state of origin should be of spait cultural, or historical significance to a stat
social realization or aesthetic appreciations.

8 Intergovernmental Committee for Promoting the Retaf Cultural Property to its Countries of Origim Its
Restitution in Case of lllicit Appropriation, Repon its 4th Sess., 4, Apr. 2-5, 198%vailable at
g[tp://unesdoc.unesco.org/images/0006/000632/OEE82[756f.

Id.
8 Return or restitution of cultural property to tt@untries of origin, GA Res. 48/15, U.N. GAOR, 4Béss., Supp.
No. 49 at 19, U.N. Doc. A/48/49 (Nov. 2, 1993).
% Athens International Conference on the “Return aft@al Property to its Country of OrigilUNESCO(2008),
http://portal.unesco.org/culture/en/ev.php-
URL_ID=36430&URL_DO=DO_PRINTPAGE&URL_SECTION=201rht
1 Conclusion of the Athens International Confereanghe Return of Cultural Objects to their Courstraé Origin
(Mar. 17-18, 2008), http://www.unesco.org/cultuaess/pdf/Conclusions_Athens_en.pdf.
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b. United States Practices This Substantial Criteviotinin Its Judicial System

The abandoned shipwrecks, embedded in submergdd tdra state, are simultaneously
transferred to United Statesaccordance with United States legislatiériThe situation changes
when it happens in the Area.

The United States returned an Egyptian Mummy &t&T scan of the mummy taken in
1999 revealed that the mummy was Egypt's King Rarhs&mory University’s Michael Carlos
Museum returned the mummy to Egypt, and it is nghildted in Egypt’s Luxor Museum. Peter
Lacovara, an Egyptologist and curator of ancientaarthe Michael C. Carlos Museum said,
“[tlhere was never any question about whether thenmy would be returned to Egypt if it
proved to be a royaf’® This emphasizes the great importance of the maltidentity of cultural
heritage.

Judge Mark Pizzo championed this substantial aitein Odyssey Marine Exploration,
Inc. v. The Unidentified Shipwrecked Ve¥seitating "[tlhe debris field’s location, coins,
cannons, and artifacts persuasively matchMbecedes’«historical record. | find the evidence as
to theress identity so one-sided that Spain would prevaibamatter of law™

Thus, when cultural identity is an inherent elemengive common ground to a people’s
“being,” or an internal impetus to implement na@bmights of cultural self-determination, or
even a precondition to resuscitate the most siamti cultural objects of patrimony, cultural
identity stands as a sufficient legal basis asstifestantial criterion of the preferential right to
“state of origin” to justify the effective link bys historical, cultural, and archeological nature.

V. BROADERCONSIDERATIONS:SUBSTANTIVECRITERIATO THE GENERAL
APPROACH

Since the beginning of the twenty-first centurye tinternational community has been
concerned about the protection of all kinds of unalt heritag€® The same is true of salvage
operations by individual states or persons in theaA While thd.ex specialisapproach cannot
settle all Underwater Cultural Heritage (“UCH”) oemhip disputes in the Area, the general
approach, the principle of common heritage of madkiapplied for the efficient protection of
UCH under some circumstances. For example, whérféective link” fails to be established
through current technology between UCH and cedtates, it is classified as an unidentifiable
item (orbona vacantia According to the United Nations Educationalie®tific and Cultural
Organization (“UNESCQO”) Convention on the Protegctiof the Underwater Cultural Heritage
(“2001 Convention”) and its Annex, the Internatib@abed Authority (“ISA”) and UNESCO

92 See generally#3 U.S.C. §2105 (2006), “The United States assithésto any abandoned shipwreck that is (1)
embedded in submerged lands of a State;(2) embdddsatalline formations protected by a State obnserged
lands of a State.”

% Hillary Mayell, U.S. Museum to Return Ramses | Mummy to EdyatioNAL GEOGRAPHIC NEWs (Apr. 30,
2003), http://news.nationalgeographic.com/news/aBOB430_030430_royalmummy.html.

% No. 8:07-CV-614-SDM-MAP, 2009 U.S. Dist. LEXIS 1088 (M.D. Fla. June 3, 2009).

% Odyssey Marine Exploration, Inc. v. The UnideeiifiShipwrecked Vessel, No. 8:07-CV-614-SDM-MAP, 200
U.S. Dist. LEXIS 119088, at *21 & n.l1l0 (M.D. Fla. uie 3, 2009), available at
http://docs.justia.com/cases/federal/district-caffidrida/fimdce/8:2007cv00614/197978/209/0.pdf.

% The Convention of the Protection of the Underwafartural Heritage (2001); the Convention for the
Safeguarding of the Intangible Cultural Heritag®Q2); the Convention on the Protection and Promotibthe
Diversity of Cultural Expressions (2005).
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were required to provide notice of such discovetieBlember States according to the Article 11
notification obligation. Then, the ISA could autize a Member State or a specific international
organization to contractually salvage and operatéeption issue. Finally, the ISA may keep the
artifacts in an underwater museum or other desgghatuseum belonging to the ISA or to the
UN.

To regulate the principle in a convention is onimdh but legal practice in a national
system is another thing. The ownership issue alaimed wrecks found in extraterritorial
waters is a great challenge for legal systems tanba commercial exploitation under the
salvage law and the greatest possible protectidheo CH under the general approach.

The RMS Lusitaniacase provides a good example. RS Lusitaniawas an ocean
liner, and the property of Cunard Steamship Compgady at the time of its sinking in 1915.
The insurers paid the owners the total loss andexpently acquired legal title to the ship. In
1982, salvage operations were performed on thekwi@ed approximately ninety-four items
were salvaged’ Then, American entrepreneur Gregg Bemis boughtwheck of theRMS
Lusitania from insurers in 1982 and went to England’s codotsensure his ownership was
legally in force. Justice Sheen in an English tdiwst admitted “[tlhere was a lacuna in the
provisions for the disposal of ‘extraterritorial @eks’ if unclaimed by the ownet® Then, the
English court stated that the salvager could folynerceived a salvage reward, but “the Crown
would have asserteaidroit of Admiralty.”®® In theRMS Lusitaniaase, “the Crown had no right
to unclaimed wrecks and chattels found in extriteial waters’® in 1982. Thelusitania
torpedoed in 1915, now belonged to the finders, wt® able to “[assert] a finder's title or
alternatively, [seek] out the true owner and claignsalvage ***

In Bemis v. The RMS Lusitaniiie United States Court of Appeals for the Fourittouit
denied “a salvage award and prevented the salear faking artifacts from the wreck with “its
scientific, historical and archeological significar™? because the salvor did not use “good
archeological practice or due diligend&® In 2007, after Bemis received a five-year expiora
license, he planned to dive and recover artifastsevidence in the wreck that could help piece
together the story of what happened to the shiprst,Rfhe Underwater Archaeology Unit
("UAU”) with the National Monuments Service, whichanages Ireland’s Heritage, joined the
survey team “to ensure that the research was dapii¢ in a non-invasive mannéf* Then,
Bemis promised any items found would be given tosemmns and belong to the British
government to analyze. A salvaged four-blade plepés now on exhibit in Merseyside

" Pierce v. Bemis, [1986] Q.B. 384 (Eng.).

9 ANASTASIA STRATI, THE PROTECTION OF THEUNDERWATER CULTURAL HERITAGE: AN EMERGING OBJECTIVE OF
THE CONTEMPORARYLAW OF THESEA, 258 (1995).

% Lillington, S.D., Wreck or wrecuum maris?: Lloyd/&aritime and Commercial Law Quarterly (1987), 272.

100 SeeANASTASIA STRATI, THE PROTECTION OF THEUNDERWATER CULTURAL HERITAGE: AN EMERGING OBJECTIVE
OF THECONTEMPORARYLAW OF THE SEA, 227 (1995).

191 Lillington, S.D., Wreck or wrecuum maris?: Lloyd/&aritime and Commercial Law Quarterly (1987), 272.
192 ART AND CULTURAL HERITAGE: LAW, POLICY, AND PRACTICE 284 (Barbara T. Hoffman ed. 200€)ambridge
University Press

103 |d

104 Eithne Shortall, Riddle of Lusitania sinking may finally be solyedHE TiMES, Jul. 20, 2008,
http://www.timesonline.co.uk/tol/news/world/irelafadticle4364701.ece.
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Maritime Museum, Albert Dock in Liverpool, UR> Any fine art recovered, such as paintings,
would remain in the ownership of the Irish Governime

The above national legal practice elucidated tivaga doctrine and did not apply to the
ownership issue of thiegona vacantidJCH in the Area. The UCH with national identityosild
be returned to its state.

Therefore, the substantive criteria of the genapmdroach are not only just to entitle
UCH to mankind as a whole. But, more importaritlys to recognize the significance for the
contracting parties or specific international orgations to cooperate in the recovery and
protection of UCH, in accordance with the princigie non-commercial exploitation and the
principle ‘in situ’ preservation as a preferred option. Only in snd can the outstanding
universal value of UCH be maximized.

V. CONCLUSION

Although the 1982 United Nations Convention on ltlagv of the Sea, the 2001 United
Nations Educational, Scientific and Cultural Orgaation, and the Convention on the Protection
of the Underwater Cultural Heritage provide somkeswf the Underwater Cultural Heritage
(“UCH”) ownership in the Area, the rules lack “th&to settle the claim of ownership of UCH in
the Area. After the above analysis, cultural idgmgrovides a sufficient legal base to be deemed
a substantive criterion of theex specialisapproach to justify the claimed UCH in the Areado
state of origin. The International Seabed Autlyoshould adopt the general approach: the
principle of common heritage of mankind for protect UCH when UCH is classified as
unidentifiable items. The two approaches need mat®nal or international judicial practices
and should be crystallized in more internationaivemtions as the evidenceaginio jurisin the
future so it can be used better to protect the WiCHhe Area and effectively settle the relevant
disputes.

105 Merseyside Maritime Museum,

http://www.liverpoolmuseums.org.uk/maritime/colliects/liners/lusitania/propeller.aspx (last visitedjar. 25,
2011).



A NEW CLASS OF PERSONS: INTERCOUNTRY ADOPTEES AND
POSTCOLONIAL THEORIESOF CULTURAL HYBRIDITY

George Waddingtofi
INTRODUCTION

The recent earthquake in Haiti thrust the debater eantercountry adoption into the
mainstream media. Thssociated Preseported that before the earthquake devastateddtai
January 12, 2010, there were 380,000 parentlessanlaihildren' Estimates reported in the
New York Timesuggest that the earthquake orphaned hundredsoakdhds of additional
Haitian children who are now in need of adoptivenifies? The fact that vast numbers of
children lost their families during the earthquakeHaiti has reinvigorated debate over the
merits and dangers associated with intercountryp@aio® Further, the actions of the Baptist
missionaries, whom the Haitian government chargetd inuman trafficking after they seized
thirty-three Haitian children and attempted to khem to the Dominican Republic, have
intensified the bitter debate over western politiceconomic, and cultural influence in
developing countries.

This Article explores the cultural and political rreives that underlie the frequently
fraught debate over intercountry adoption. It asgythat despite the vast economic disparities
manifested in the intercountry adoption procesggraountry adoption does not constitute a
contemporary form of western cultural imperialistaising the postcolonial theory of cultural
hybridity as a critical framework, this Article atas that the practice of intercountry adoption
exemplifies the process of linguistic, technicalatemial, and artistic exchange that has
traditionally shaped world cultures and facilitatdeeir advancement. This Article situates
“culture” as a series of multifaceted relationskigelationships that cannot be reduced to core
elements or rooted in a specific physical locatido-suggest that cultural identity is neither lost
nor found, but rather is modified and developedulgh cultural interaction. Intercountry
adoption exemplifies the process of cultural andliectual exchange that has traditionally led to
growth and prosperity and resists the conventiomdion that individuals belong to a single
cultural community.

This Article maintains that attempts to restrictencountry adoption to insulate
developing nations from western cultural influengepetuate imperial notions of cultural
identity as these notions assume cultures existinvd specific geographical and social context.
Specifically, attempts to curb intercountry adoptiout of fear that the practice devalues and
depletes poorer countries’ cultural resources dpevathin the same intellectual and social
paradigms that perpetuated European notions oélraad cultural superiority throughout the

" George Waddington received his Ph.D. in Englisimfthe University of Texas at Austin and is curernrolled
as a third-year student at the University of MangaSchool of Law. He has published articles onti®i
imperialism and on postcolonial theory in peer-eewéd journals.

! Lisa Orkin EmmanuelAmericans Rush to Adopt Orphaned Kids From H#&#SOCIATEDPRESS January 21,
2010, http://www.blackamericaweb.com/?g=articlesfsienoving_america_news/15799/2&page=121.

2 The Editors, Hait’'s Children and the Adoption QuestignsN.Y. TiMES, Feb. 1, 2010,
http://roomfordebate.blogs.nytimes.com/2010/02/aitiérchildren-and-the-adoption-
question/?scp=1&sq=haiti's%20children%20and%20te=da@ption%20question&st=cse  [hereinafteHaiti’'s
Children.
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colonial era. Arguments in favor of “protectingidigenous cultures in developing nation states
from the influences of a dominant western culture paternalistic: they underestimate the
resilience of non-western cultures and these astuability to survive (and even flourish) in the
face of western cultural hegemony. In contrasg piostcolonial paradigm for intercountry
adoption challenges scholars and policy-makersstabésh new practices that will nourish the
hybrid identities of children who are adopted bgefgn families.

This Article is divided into six Parts. First, $hArticle situates intercountry adoption as
an increasingly popular option for couples livingthe United States and other western countries
who wish to establish a family. Second, this Aetidocuments the resistance among sending
countries and non-government institutions to remawédren from their birth cultures. Third,
this Article examines how imperial conceptions oftare as “authentic” and “pure” inform
opponents and advocates’ views of intercountry &dop Fourth, this Article discusses how
postcolonial theory reveals and ultimately compgésasome of the cultural assumptions that
inform the debate over intercountry adoption—nantslgt individuals possess an essential,
unique cultural identity that is anchored to a ipatar geographic location. Fifth, this Article
suggests how postcolonial theories of cultural gty might manifest themselves in the context
of intercountry adoption and how the postcolonatgaligm for intercountry adoption promises
to accommodate, and ultimately to validate, thepéetb child’s multifaceted, or hybrid cultural
identity as this identity continues to defy easkegarization within our society.

Before this Article critiques intercountry adoptjoseveral scholarly terms whose
meanings have been obscured through popular ugevdedarification. The words “imperial”
and “colonial” are used repeatedly and often iftangeably throughout this Article, but not
without respect for their different definitionsmperialism is an ideological concept that supports
one country’s economic, political, and military ¢ar over anothef. Colonialism, on the other
hand, is a form of imperialism and involves thetleptent of a new territory by a group of
people’ In this context, Edward Said’s definition of immjgdism as “an act of geographical
violence through which virtually every space in twerld is explored, charted, and finally
brought under controf” is more applicable to colonialism than to impésia. Both
“imperialism” and “colonialism” denote aggressivgstems of economic and cultural control;
colonialism has, however, a more tangible applcathan imperialism. Also, this Article uses
the term “postcolonial” to refer to the criticaldaartistic movement founded, in large part, on the
work of the literary and cultural critic, Edwardi®aand that seeks to undo the binary categories
that characterized European imperial thought asdadirse.

l. THE INCREASINGSIGNIFICANCEOFINTERCOUNTRYADOPTION

Intercountry adoption traditionally straddled disgga national and economic interests. It
emerged in the mid-twentieth century as a respoosthe devastation in Europe during the
Second World War. The U.S. Committee for the Gafr&European Children spearheaded a
humanitarian effort that brought approximately 2®ddren to the United States from countries
as diverse as Poland, Germany, and IfalyThe Korean War also prompted a wave of

* JOHN MCLEOD, BEGINNING POSTCOLONIALISM 7 (2000).
5
Id.
® Edward SaidYeats and Decolonizatipin NATIONALISM, COLONIALISM, AND LITERATURE 69, 77 (Terry Eagleton
et al. eds., 1990).
’ Notesong Srisopark Thompson, Notéague is Enough?: A Call for more Protective, Wnih Law Guiding



83 CREIGHTON INTERNATIONAL AND COMPARATIVE LAW JOURNALVol. 1

intercountry adoptions by American families who pigal several thousand Korean children left
parentless by the wér.Most contemporary intercountry adoptions stilldive the placement of
parentless children from poor, developing countvigs families living in prosperous, western
countries like the United States. Today, the Whisates is the principal receiving country for
intercountry adoptedsand China is the principal sending courlftyAs the surging interest in
adopting children left parentless by the earthquikeédaiti reveals; intercountry adoption
continues to function as a response by westernmsatd crises abroad.

Intercountry adoption represents a small, but exireg percentage of the total number of
U.S. adoptions. Most parents in so-called developauntries select domestic adoption; for
example, intercountry adoption only accounts fgragimately one-sixth of all adoptions in the
United Stated® Despite recent declines in the annual numberntdréountry adoptions
orchestrated by families in the United Stdtekyng-term patterns indicate that the number of
intercountry adoptions is steadily increasing.zéieth Bartholet observed that the overall trend
reveals that the number of children who arrive e tUnited States from other countries
increased over recent yeatsSimilarly, Notesong Thompason claimed, “interoaél adoptions
have gained enormous popularity and the momentungdng overseas to find an adoptable
child continues to build™ For example, the number of intercountry adoptioomspleted by
couples in the United States in 2006 (20,679) ramaignificantly higher than the 16,369
intercountry adoptions completed by U.S. couplesaag*®

The interest in intercountry adoption is likely ittcrease in the foreseeable future as
demand for children, particularly infants, increasenong families in the United States and other
western countries. Advances in contraception,léigalization of abortion, and the increased
tendency of single parents to raise their bioldgataldren have, in combination, dramatically
reduced the number of children available for adwpin the United States and other western
countriest’ At the same time, the number of parents who wanadopt remains high.
Bartholet observed that the increasing acceptahadaption within the United States combined

International Adoptions22 Ws. INT'L L.J.441, 445 (2004).
8 Jena MartinThe Good, the Bad & the Ugly? A New Way of Lookine Intercountry Adoption Debat&3U.C.
DAvIS J.INT'LL. & PoL’y 173, 177 (2007).
° Erika Lynn KleimanCaring for Our Own: Why American Adoption Law anali®y Must Change30CoLuM. J.L.
& Soc. PrRoBs 327, 365 (1997).See alscElizabeth Bartholetinternational Adoption: Thoughts on the Human
Rights Issuesl3BuUFF. Hums. RTs. L. Rev. 151, 166 (2007) (“The United States has long lleermajor receiving
country in the world, with some two-thirds of atitérnationally adopted children coming to the U.,Sd. at 164
(noting that the United States provides about 2D }@mes for international adoptees compared witBQMhomes
in other receiving countries).
19 Martin, supranote 9, at 177.
1 SeeJennifer LuddenHaiti's Quake Orphans Will Stay Put, for NoWATIONAL PUBLIC RADIO: ALL THINGS
CoNsIDERED(Jan. 21, 2010), http://www.npr.org/templatesigiory.php?storyld=122815179.
2 Jacqueline BhabhaThe Future of International Regimes: Organizatiomasd Practices: Moving Babies:
Globalization, Markets, and Transnational Adoptid®8 FLETCHER F. WORLD AFF. 181, Summer 2004, at 189
(2004). See alsdleiman,supranote 10, at 328 (noting that some studies estim#tecountry adoptions constitute
sixteen percent of all non-relative adoptions ia thnited States).
13 Bartholet,supranote 10, at 158 (reporting that the number ofrivagonal adoptions in 2006 decreased by 2,205
mom 2004 when the total number of internationa@tns reached 22,884).

Id.
5 Thompsonsupranote 8, at 446.
16 Bhabhasupranote 13, at 188.
1; Thompsonsupranote 8, at 446.

Id.
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with rising infertility rates (she approximated @rillion or ten percent of future parents are
infertile) has created “a large population of pedjre international adoptive parents” within the
United States? Further, the Hague Convention on Protection afdBén and Co-Operation in
Respect of Intercountry Adoption identifies intewotry adoption as a means of benefitting
orphaned children throughout the gld8eThe Convention recognized “intercountry adoption
may offer the advantage of a permanent family thild for whom a suitable family cannot be
found in his or her State of origii™” The large number of individuals and couples eestern
world who wish to adopt will likely increase theefjuency of intercountry adoption and ensure
that intercountry adoption continues to assumegaifggant role within future discussions of
family and international law.

Il. INSULATING THE DEVELOPINGWORLD AGAINST THE AFFECTSOF
WESTERNCULTUREAND SOCIETY

Despite the general increase in the number of datertry adoptions taking place
throughout world, the recent decline in the numbgrchildren available for adoption from
traditional supply nations like China and Ru&sisuggests a growing unease with, and even
opposition to, the practice of intercountry adoptio As of 2003, almost half of the forty
countries that appeared within the last fifteenrgemn the top-twenty list of countries sending
children to the United States for adoption closed,effectively closed, their intercountry
adoption program& Recent declines in the number of foreign-bornldceh adopted by
American families also suggest developing natigmeiving resistance to supplying children for
international adoptio’ Many sending countries in the developing worldehaefused to
facilitate intercountry adoptioff. For example, India passed legislation that rdificeduced
the number of children available for intercountdoptiorf® and Russia’s new regulations will
make adopting a child from Russia more difficult f&american parent%’

The international laws governing intercountry admptindicate that the international
community harbors major concerns regarding theuaildisplacement that seemingly occurs as
part of the intercountry adoption process. Fomgxa, the United Nation’s Convention on the
Rights of the Child prefers in-country institutidreare to intercountry adoption; it “recognizes”

19 Bartholet,supranote 10, at 164See alsorhompsonsupranote 8, at 446 (“American citizens, in particulare
seeking to adopt children overseas in ever inangasumbers because [sic] the reduction in childreailable for
adoption in the United States.”).

20 Convention on Protection of Children and Co-operain Respect of Intercountry Adoption, Hague Cemtion,
May 29, 1993available athttp://www.hcch.net/upload/conventions/txt33en.pdf.

2L1d. at Ch. 33, Introduction.

22 Martin, supra note 9, at 186 (noting that China and Korea haeemtly bowed to internal pressure to curb
intercountry adoption and that in 2006 Russia plazéban in intercountry adoptionsgee alscClifford J. Levy,
Russia Seeks Ways to Keep Its Childiery. TIMES, April 15, 2010, at A4 (reporting that Russia aitosliminate
international adoption and provide domestic progrdimat will care for parentless children).

% Bartholet,supranote 10, at 153.

*41d. at 153-54.

% Martin, supranote 9, at 175.See als@8habhasupranote 13, at 195 (noting that at “varying timesymies as
different in their political systems as RomaniautBoKorea, and India have denounced foreign adogtand
defended state ownership of the nation’s childden.”

% Bartholet,supranote 10, at 193 (explaining that India’s Parliatesssed a law that requires fifty percent of all
adoptions in India to be in-country adoptions; gitbe low level of adoption within Indian societhe law will
severely limit the number of Indian children avhitato foreign adoptive parents).

27 Clifford J. Levy,Russian Official Says U.S. Adoptions Have Not Bésted, N.Y. TIMES, May 5, 2010, at A6.
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intercountry adoption as “an alternative meanshaldts care, if the child cannot be placed in a
foster or an adoptive family or cannot in any dalgamanner be cared for in the child’s country
of origin.”® The Convention entered into force in Septembe&018nd has been ratified by
every country in the international community excépt the United States and Somdfia.
Additionally, the Hague Convention—the leading inegional agreement on intercountry
adoption—prioritizes domestic adoption over placargorphaned child with foreign adoptive
parents: “intercountry adoption may offer the adage of a permanent family to a child for
whom a suitable family cannot be found in his or 8&te of origin.** The Convention also
stated that sending countries should “give dueidenation to the child’s upbringing and to his
or her ethnic, religious and cultural backgroufi.”In this respect, the Convention reflected the
emphasis many countries place on cultural and maitidentity” and marginalizes the influence
and effect of cross-cultural excharije.Finally, in 1995 the Permanent Bureau of the Hagu
Convention issued guidelines for intercountry adwpthat reinforced the popular notion that
actors associated with intercountry adoption shquidritize and preserve the adopted child’s
cultural heritage. The guidelines suggested thatlisig countries may wish to limit intercountry
adoptions to countries that share “close cultins!’ such as “a common languagé.”

The United Nations Children’s Fund (UNICEF) and tBeropean Union (EU) both
advocated for restricting intercountry adoption.NIGEF consistently opposed intercountry
adoption except in the most dire of circumstaricehe organization considered intercountry
adoption “a very exceptional measure” and supdorising the practice to children “for whom
no suitable care can be identified and arrangddsiror her country of origin® UNICEF also
claims domestic solutions are preferable to sahstichat involve other countries and that
intercountry adoption is “subsidiary” to prograrhsitt provide permanent family-based solutions
within the child’s native country. The European Union assumed a similarly skeptieal of
international adoption: Romania ended its interéquadoption program as a prerequisite for

#Convention on the Rights of the Child art. 21(bjfi€ of the High Commissioner for Human RightspSe2,
1990. See alsdartholet,supranote 10, at 171-72 (observing “Article 21 . . aqds international adoption lower
on the hierarchy than in-country foster care, gogbheently even lower than institutional care thayhhbe deemed
‘suitable.™).
2 Convention on the Rights of the Childsupra note 29, at Frequently Asked Questions.
http://www.unicef.org/crc/index_30229.html
% Hague Conventiorsupranote 21, at Introduction.See alsoThe Permanent BureaGuide to Good Practice
Under the Hague Convention of May 29, 19&3(August 2005) (hereinaft&uide to Good Practige(“The child
should ideally be raised in his or her family ofthi If that is not possible, then a family shoble sought in his or
her country of origin. When that is also not pbksithen intercountry adoption may provide thedhiith a
permanent, loving home.”).
*1 Hague Conventiorsupranote 21, at art. 16(1)(b)See alsdMartin, supranote 9, at 193-94 (noting that sending
countries were determined to establish that interty adoption was contingent on the availabilifyaodomestic
placement: “Again and again, during the debatesosnding the drafting of the Convention, sendingirddes
emphasized the idea that intercountry adoption roeasur only after corresponding measures at horogepr
fruitless.”).
32 Martin, supranote 9, at 192.
*1d. at 200.
34 Guide to Good Practicesupranote 31, at 100.
% Thompsonsupranote 8, at 453 (“UNICEF . . . strongly opposes siegea child’s native ties with their country
of origin through international adoption.”).
% UN children’s Fund,Guidance Note on Intercountry Adoption in the CHE/@altics RegionFeb. 2003.
?}tp://www.unicef.org/ceecis/Guidance_note_lnteruqu_adoption.pdf
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admission into the EG? The reluctance of organizations like UNICEF amyegning bodies
like the EU to embrace intercountry adoption sutggbsth a growing skepticism regarding the
benefits of intercountry adoption and a trend talveultural isolationism within developing
nations, many of which were former European colanie

Il. INTERCOUNTRYADOPTIONAS LOSSOF“AUTHENTIC” CULTURAL IDENTITY

Both opponents and advocates of intercountry adopéissume intercountry adoption
displaces the adopted child’s birth heritage aretetore compromises the child’s “authentic”
cultural identity. Opponents charge that interdopnadoption constitutes an attack on
indigenous cultures. They argue that intercoundigpgion forces the adopted child to assimilate
into western society in a manner that is reminisoah colonial attempts to indoctrinate
indigenous peoples into European values and legrmavocates acknowledge that the adopted
child looses an essential aspect of the child’ aititle by being removed from his or her birth
country. However, advocates argue that the beneBtociated with intercountry adoption
counterbalance the child’s loss of cultural idgntiAlthough some advocates question the extent
to which intercountry adoptees experience a “ladstultural identity, they accept the premise
that the adopted child’s birth culture constitutee child’s primary and “authentic” cultural
identity and that this identity is somehow displh&y intercountry adoption.

A. PERPETUATING THEIMPERIAL PARADIGM

The attempt by Laura Silsby and her fellow Baptigssionaries to remove Haitian
children to the Dominican Republic illustrates htive imperialist narrative continues to frame
intercountry adoption. Some statements made bgbyilreflect the same Eurocentric
assumptions regarding morality and culture thatmmpied European missionaries to travel
throughout the colonized regions of South Asia,igsfr and the Americas. Silsby explained,
“God wanted us to come here to help childréh.She also commented that she “wanted to give
them [Haitian children] lives of joy and dignity ®od’s love.*® Ms. Silsby’s statements evoke
the example of “the Clapham evangelit,/Charles Grant, who established a series of
missionary schools in Bengal in the late eighteerghtury for the “improvement” of the
indigenous population. Grant wrote: “The Hindoos &ecause they are ignorant; and their
errors have never fairly been laid before theme €ommunication of our light and knowledge
to them, would prove the best remedy for their discs.*? The Baptist missionaries’ enterprise
in Haiti all-too-closely paralleled attempts by @rand other Christian missionaries during the
colonial era to displace indigenous customs anditioms and convert native peoples to
Christianity.

The actions of the Baptist missionaries in Haitrppted critics of intercountry adoption
to reaffirm their position in favor of increasedyodation of intercountry adoption so the practice

3 Martin, supranote 9, at 187.
%9 Ginger ThompsorCase Stokes Haiti’s Fear for Children, and Its&lfY. TIMES, Feb. 1, 2010, at Al.
40
Id.
1 Badri Raina,A Note on Language, and the Politics of Englishridia, in RETHINKING ENGLISH: ESSAYS IN
LITERATURE, LANGUAGE, HISTORY 265,273 (Svati Joshi ed., 1994).
2 CHARLES GRANT, OBSERVATIONS ON THESATE OF SOCIETY AMONG THE ASIATIC SUBJECTS OFGREAT BRITAIN 83
(1792).
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does not operate as a form of human traffickthgDavid Smolin is a long time critic of
intercountry adoption and has consistently advatai@ a deliberate approach toward
intercountry adoption. Speaking to the crisis @tH Smolin warned that “illicit schemes” like
children trafficking can thrive in the chaos thégued Haiti in the immediate aftermath of the
earthquaké?

The concern over human trafficking in connectiothwntercountry adoption reflects a
broader fear of exploiting people from poor natitmbenefit affluent adoptive parents living in
the United States and Europe.Bhabha argued that the market for children wheehiaeen
approved for adoption by foreign parents and thedw trafficking market are not separate
entities, and she warns that these markets inoiglgsiverlap!® Critics of intercountry adoption
claim that the process of taking children from thedtive countries is subject to rampant abuse
and risks encouraging the unsavory practice of Istéésling and sellind.

The debate over human trafficking in relation teernountry adoption reveals sending
countries’ deep-rooted misgivings about westerngroand imperial aspiratiorf8. Twila Perry
observed how intercountry adoption presented ailfing dilemma” because western families’
access to international children for adoption sebe the continued impoverishment of women in
developing countrie® Critics of intercountry adoption regularly argukat the power
imbalance between sending and receiving nationkesvimperialist and paternalistic narratives
of subordination and even genocfde. Smolin comments that international adoption has

3 See generallyrotocol to Prevent, Suppress and Punish TraffickinPersons, Especially Women and Children,
Supplementing the United Nations Convention agaihstnsnational Organized Crime, 160, Nov. 15, 2000
(defining human trafficking as “the recruitmentnsportation, transfer, harbouring or receipt atpes, by means
of the threat or use of force or other forms ofrcam, of abduction, of fraud, of deception, of timise of power or
of a position of vulnerability or of the giving oeceiving of payments or benefits to achieve theseat of a person
having control over another person, for the purpdsxploitation.”).
http://www.uncjin.org/Documents/Conventions/dcafioal_documents_2/convention_%20traff _eng.pdf

*4 Haiti's Children, supranote 3.

> Nicole Bartner Graff, Note)ntercountry Adoption and the Convention of theh®igof the Child: Can the Free
Market in Children by Controlled27 SYRACUSEJ.INT'L L. & CoM. 405, 405 (2000) (“While such adoptions might
work out well for the adoptive parents, it is ddubthat the practice is nearly as positive, actbesboard, for the
children and birth mothers involved.”).

6 Bhabha,supra note 13, at 184.See alsoBartholet,supra note 10, at 161-62 (noting that the stoppage of
intercountry adoptions from Romania in 2000 wasgttered by . . . concerns about payments allegetige

to birth parents in connection with internationdbption.”).

7 Solangel Maldonadd)iscouraging Racial Preferences in Adoptip89 U.C. DAvIS L. REv. 1415, 1448, 1445
(2006) (commenting that “one of the most seriogkgisurrounding international adoption is the puisi that the
child was stolen or sold” and noting that the Uthiftates and the United Kingdom “recently bannesptidns from
Cambodia after learning that scouts and adoptie@meigs were paying birth parents for their childyen

8 Martin, supra note 9, at 204 (“[Clulture and cultural exploitati underlies many of the pros and cons on
intercountry adoption. There is much acrimony nefmé in the process because of the cultural diffeezs between
sending and receiving countries and the historingblvement of receiving countries in the dominatiand
exploitation of sending countries.”).

9 Twila Perry, Transracial and International Adoption: Mothers, ddarchy, Race, and Feminist Legal Thedt9
YALE J.L.& FEMINISM 101, 105 (1998) See als&Kleiman,supranote 10, at 338 (noting that many blacks harbored
“[a]n overarching concern of . . . white imperiafisprior to the acceptance of transracial adoption)

%0 Martin, supranote 9, at 179.See alscSara Dillon,Making Legal Regimes for Intercountry Adoption Efl
Human Rights Principles: Transforming the UnitedtibNias Convention on The Rights of the Child with Hague
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for children’s interests tend to see the issue rdércountry adoption in the contexts of colonialiand
imperialism”); Shani King,Challenging Monohumanism: An Argument for Chandging Way We Think About
Intercountry Adoption 30 MicH. J. INT'L L. 413, 435 (2009) (quoting Howard Alstein & Rita Jim8n,
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frequently been criticized as “child trafficking @s a neo-colonialist child grat®® Another
critic of intercountry adoption analogizes adoptiageign-born children to securing a mail-order
bride:

Mail-order brides and intercountry adoptions arehbby-products of Western/U.S.
colonial and imperial activities in Asia and endgriOrientalism within U.S. culture.
Differentiating between mail-order brides and intemtry adoptions obscures the
imperialism and commaodification underlying interatny adoptions . . . . Mail-order
brides make explicit what is implicit in intercomntadoptions—the purchase of Third
World citizens to complete the families of a (forneolonial and imperial powéf.

Intercountry adoption evokes powerful emotional &sarful responses from (sending)
countries® as well as from legal scholars who are concernestdountry adoptions represent
another form of western economic and political megey>*

Critics’ concerns regarding economic and politieaploitation within the context of
intercountry adoption evoke popular and historig@position to westernultural imperialism>>
In “Imperialism, Culture, and International Adoptid Perry observed “colonialism is not simply
military and economic—it also has a cultural comgui®® Citing to Said’s early work on
cultural imperialisnt,’ Perry explained that imperial discourse labeled pieople living in
subjected countries as inferior and exploited thésceived inferiority in order to justify
European colonial dominion and expansionPerry concluded, the “conception of poor, third-
world countries as subordinate nations fits vergnfmrtably with the practice of international
adoption.®® More recently, Martin characterized intercounagoption as a form of reverse
imperialism: instead of imposing cultural valuesnfr outside of a particular community,
intercountry adoption immerses the adoptive child new, seemingly superior culture, which it
expects the child to embra®®.Opponents charge that intercountry adoptionifatéls the loss
of the adopted child’s cultural heritage and théd toss facilitates the loss of the child’s idgnti

INTRODUCTION TO INTERCOUNTRY ADOPTION A MULTINATIONAL PERSPECTIVEL, 2 (Howard Alstein & Rita J.
Simon eds., 1991)) (“[W]hat the West has generaigwed as charitable, humane—even noble—behavior,
developing countries have come to define as imlii@ self-serving, and a return to a form of @uhlism in
which whites exploit and steal natural resources.”)
®1 Haiti’s Children, supranote 3. See alsdBartholet,supranote 10, at 153 (“[M]any see international adoptis
one of the ultimate forms of human exploitationthamhe rich, powerful and white taking children rfropoor,
powerless members of racial and other minority gsoi).
2 Ryiah Lilith, Article, Buying a Wife but Saving a Child: A DeconstructidiPopular Rhetoric and Legal Analysis
of Mail-Order Brides and Intercountry Adoptigrs BUFF. WOMEN'SL.J. 225, 228—-29 (2000-2001).
%3 SeeMargaret Lui,International Adoptions: An Overvie8 TEMP. INT'L & Comp. L.J. 187, 195 (1994) (“Citizens
of developing countries who also oppose internafi@doption do so as a result of their history olonialism.
‘First you want our labor and raw materials; nowaywant our children,” is a common response of dgyiely
nations to the practice of international adoptipn.”
>4 Dillon, supra note 51, at 187 (expressing sympathy for the jpwsithat intercountry adoption is an imperial
endeavor).
%5 Martin, supranote 9, at 204 (claiming “culture and cultural kxation underlies many of the pros and cons on
intercountry adoption” and that the “acrimony indmer in the process” largely derives from “the histal
involvement of receiving countries in the dominatand exploitation of sending countries.”).
% pPerry,supranote 50, at 134.
:; Id. (quoting from Edward Said’s first book-lengthticrie of European imperialism entitl€tientalisn).

Id.
1d. at 135.
%0 Martin, supranote 9, at 185.
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sense of self, and self-worth. Finally, for many opponents of intercountry adoptthe
prospect of losing one’s cultural heritage is erfotayoutlaw intercountry adoption altogetfier.

B. ACCOMMODATING THE IMPERIAL PARADIGM

Advocates of intercountry adoption insist that thenefits” associated with intercountry
adoption outweigh the “loss” of the adopted chiltisth heritage, as the terms in quotation
marks are subject to interpretation and debaterthBigt, for example, argued that parentless
children are best raised by loving families inste&dh “harmful” and “damaging” institutions,
such as orphanages, that can care for childrehein native countrie®® She suggests that the
risk of abuse or other harms increases when pasmnthildren are not placed for adoption;
consequently, countries that claim to protect c¢bitdby restricting or outlawing intercountry
adoption are in fact placing children at greatak} Similarly, Thompason argued that
intercountry adoption promises to solve the glgbablem of homeless children by placing
children, for whom domestic adoption is not a wabption, within a loving and stable famff.
Advocates prioritize the child’'s need for a lovimgnd stable family; they are willing to
compromise the child’s possible attachment to hises birth heritage to ensure the child will be
raised by a family rather than an institution.

In addition to emphasizing the benefits of raisthg adopted child within a family
setting, advocates of intercountry adoption questlte extent to which the adopted child is
affected by the “loss” of his or her birth heritagdartholet, a self-identified proponent of
international adoptiof® suggested that most parentless children do nafivérom remaining
within their birth culture. She believed childretno grow up in institutions or on the streets of
their native countries do not have meaningful asces their cultural heritag€. Further,
Bartholet argued that adopted children hardly suibe being adopted by parents who have a
different racial and/ or cultural background. Shete:

While almost everyone tends to assume that childhenild be placed with birth parents
of similar cultural and ethnic background, the essas been examined fairly extensively
in the area of domestic transracial adoption withie U.S., and there is not a shred of
evidence in the entire body of social science ssudi. . that any harm comes to children
from being raised by parents of a different raoiaéthnic backgrount.

1 1d. at 203. See alsoLinda J. Olsen, Comment,ive or Let Die: Could Intercountry Adoption Makket
Difference? 22PENN ST. INT'L L. REV. 483, 510 (2004) (“Opponents of intercountry adaptogue that rather than
promoting a child’s identity, the practice strigsaway and replaces it with a name and identitysehoby the
adoptive parents.”}aiti’s Children, supranote 3 (including an editorial by Professor Cyathlabry who cautions
that Haitian children who are adopted by familieshie United States risk losing their racial antiamal identities:
“they will be placed with people who do not shdreit race, culture, heritage or language.”).

62 Martin, supranote 9, at 203.

83 Bartholet,supranote 10, at 180 (emphasizing “how devastatinglyriial institutional life is for children” and
commenting that “[rlesearch on children who stattegdr early life in institutions demonstrates vdlyi the damage
such institutions do even when the children ark&ylenough to escape the institutions at relatieglgly ages.”).

% Haiti's Children, supranote 3.

 Thompsonsupranote 8, at 442.See alsdMartin, supranote 9, at 181 (arguing intercountry adoptionettly
save[s] children from such fates as child pornolayaprostitution, or forced labor.”).

% Bartholet,supranote 10, at 178 (“I place myself at the most esidmtic end of the spectrum of supporters. | find
it overwhelmingly clear that international adoptgerves the best interests of existing childremeied of homes.”).
°"1d. at 180-81.

% 1d. at 192. See alsdVartin, supranote 9, at 203 (noting that many advocates ofdotentry adoption claim that
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Thus, advocates generally accept that intercousdigption displaces the child’s birth
heritage, but argue that the affects of this dsmi@ent on the adopted child are minimal.

Some advocates challenge the assumption that aotetry adoption severs the child’s
ties with his or her birth heritage and thus reggiithe adopted child to forfeit his or her cultural
heritage. Olsen, for example, claimed that adopgimoponents support efforts by intercountry
adoptive families to affirm a child’s cultural hieme® and that most families encourage their
adopted child to embrace his or her birth herit3geSimilarly, Bartholet suggested that
intercountry adoption may increase cultural awaserend sensitivity by facilitating exchanges
across national, socio-economic, and racial bouesidr From this perspective, intercountry
adoption does not engender the loss of culturaititye but rather inspires interest in foreign
cultures and peoples.

Despite Bartholet’s claim that intercountry adoptiacilities greater cultural awareness,
most attempts to label intercountry adoption aglaicle for cultural exchange are tempered by
concerns over cultural authenticity and belonginglartin, for example, questioned whether
adopted children will ever be able to reconnechthieir cultural heritage:

Many in favor of intercountry adoption believe tlitails important to expose the child to
the cultural aspects of the place of his or hethbirBut what does that mean exactly?
Since the child will have moved to a new counting parent inevitably exposes the child
to these cultural aspects through a Western peispét

Martin’s comment illustrates how the discussioncaftural identity in the context of
intercountry adoption overwhelmingly focuses ortagag the child’s “authentic” or “genuine”
cultural identity, which was supposedly compromidadng intercountry adoptioff. According
to Martin, attempts to facilitate cultural excharajeer the adoption is finalized will likely never
rekindle the child’s attachment to the cultural coamity of his or her birth; rather, it will
reinforce the child’s sense of loss and, more ingdly, compromise the child’s ability to come
to terms with his or her (hybrid) identity as itcempasses, rather than straddles, a minimum of
two cultural spheres.

V. INTERCOUNTRYADOPTIONAND POSTCOLONIALCRITIQUESOFEMPIRE

A. BEGINNING TO INTEGRATE POSTCOLONIAL THEORY INTO THE DEBATE OVER
INTERCOUNTRYADOPTION

the transition between cultures has little affettiee adopted child’s wellbeing).

% Olsen,supranote 62, at 510.

01d. at 511. See alsoBhabha,supra note 13, at 193 (“Parents of transnationally-addpthildren frequently
emphasize the links to the child’s country of amigi a search for closure or authenticity, throeghication, travel,
and associational activities.”).

"I Bartholet,supranote10, at 153.

2 Martin, supranote 9, at 203.See alsBhabha,supranote 13, at 193 (arguing that “[c]hildren, adopsedor
shortly after birth and brought up in a developedrtry, are not really ‘returning’ to a ‘home’ cutte, but rather
encountering a reified and essentialized constructthe country of origin is a distant, foreigmd, not ‘home’ in
any meaningful sense;” elaborating to note thaufls travel can emphasize the adoptee’s sensespfagement
and hybridity, rather than confirming any feelingoelonging.”).

3 SeeSusan SteretSpecial Issue on NonBiological Parenting: Introdargt Essay 36 Law & SocC'y REv. 209,
222 (2002) (explaining that “incorporating facefsdiverse cultures in the way [foreign-born adoptelildren are
reared never erases the fact that these childrentiguite feel they belong where they are.”).
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In her recent discussion of “monohumanism” andiklshright to be raised within his or
her birth culture, Shani King exposed some damasfiageotypes in the debate over intercountry
adoption’* Drawing from Edward Said’s reading of EmpireGnientalism’ King argued that
(western) proponents of intercountry adoption eegagthe same process of cultural and racial
“othering” as European scholars employed to distthwmworth of non-European peoples and to
justify European colonial expansion throughoutrifreeteenth centurf. She wrote:

the picture of the ‘international child’ acceptegd\Western society . . . is the picture that
we have painted to suit our own needs, a pictuaé does not always reflect the true
needs of the sending countries or uncover the m@nldvho are truly most in need of
parents.

For example, King argued that the “rescue narratoféen evoked by advocates to
support intercountry adoption is a gross distorffoit unfairly denigrates the competency of
foreign governments and perpetuates the false sajme that all children in the so-called “third
world” are in desperate need of being rescied-or King, the process of exposing western
stereotypes about the “other” promises to locateterdious debate over the merits of
intercountry adoption within the broader, more rsthaebate over how best to care for parentless
children throughout the world as this debate add®sssues like the distribution of domestic
resources and the impact of foreign investmentaagidn developing countriés.

King’s assertion that children have a right to &sed within the culture into which they
were borfi' comes dangerously close to mimicking the assumsti®garding culture and
cultural development that informed European colosxgansion during the nineteenth and early
twentieth centuries. Her insistence that the astbpthild’s birth culture should act as a
counterweight to the influence of the adoptive p&gecultural identity, contradicts postcolonial
theories of cultural hybridity, which posit cultgrare interrelated and develop, not in isolation,
but through interaction. Her assumption that cekucan be compared and contrasted
perpetuates the notion of an “authentic” and esseatltural identity, which perpetuates the
oppositional paradigms—us/ them, black/ white, egnperiphery, colonizer/ colonized (the
child’s cultural identity/ the parent’s culturalidtity) that shaped imperial discoufée.

" King, supranote 51, at 470 (asserting that our present &ilar'to come to terms with our imperialist orieida
toward the worldhas lead to grievous violations of children’s right

> EDWARD W. SAID, CULTURE AND IMPERIALISM 41 (1993) (explaining that he wro@rientalism“to show the
dependence of what appeared to be detached andicgbatultural disciples upon a quite sordid higtoof
imperialist ideology and colonialist practice.”).

® King, supranote 51, at 414—15 (“The narrative of identitytthacompanies MonoHumanism subscribes both
universality and superiority to Western knowledgel aliscourse, which effectively results in the ag@n and
displacement of the knowledge and discourse obfigstlly oppressed peoples.”).

71d. at 425.

®1d. at 439.

1d. See alsdd. at 440 (debunking the common assumption thageaitling countries are impoverished: “China
and Russia, the two leading ‘sending’ countrieseh@cently experience consistent economic growth..China,
the largest sending country, has been describeth @asonomic powerhouse.Wartin, supranote 9, at 205 (noting
that the Hague Convention defines family in termhidshe western nuclear family and imposes this diédim on
sending countries, many of whom define family inda terms).

8 King, supranote 51, at 463.

81 |d. at 470 (arguing, “the right of a child to be raisa the context of her family and her culture ssential to
pulling us back from the simplistic and ethnocentrdtion that it is always in the best interesaathild to be raised
in a more affluent and formally educated family”).

82 SAID, supranote 76, at xxv.
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King’s self-identified postcolonial critique provéise difficulty, but also the importance,
of extracting scholarly discourse from the impenminciples that have informed academic
disciplines for well over two hundred years. Hdricée highlighted the imperial underpinnings
of the present debate over intercountry adoptidg tmrely on the “binary opposition[s]” that,
by King's own account, assumes the “hierarchicderiority of the previously colonized
populations.®® This Article takes a different approach. It affs the “obvious* relevance of
postcolonial theory to the debate over intercoumtdpption and the need for increased self-
reflection and scrutiny on behalf of legal scholtysavoid inadvertently perpetuating cultural
stereotypes. It resists, however, assuming th#urel identity is anchored to a specific
geographic location as this assumption automajicaild permanently associates intercountry
adoption with the loss of cultural identity and petuates theories of cultural difference.

B. POSTCOLONIAL THEORIES OFCULTURE: EDWARD SAID AND CULTURAL HYBRIDITY

In Culture and ImperialismEdward Said argued that traditional conceptidrisational
culture” inherently involve a sense of difference:

You read Dante or Shakespeare in order to keepitlptiae best that was thought and
known, and also to see yourself, your people, spcaad tradition in their best lights. In

time, cultures come to be associated, often aggedgswith the nation or the state; this

differentiates ‘us’ from ‘them,’ almost always witome degree of xenophobia. Culture
in this sense is a source of identity, and a ratbetbative one at thé.

Said observed that the “us/ them” opposition waes hhlimark of European imperial
discoursé® European colonists simultaneously differentiated axulted their traditions and
values from and over the indigenous cultures thasnec into contact with and frequently
conquered. As Europe’s colonial empires becameensstablished during the nineteenth
century, imperial discourse became increasingly idatad by binary paradigms that elevated
the colonizer above the colonized.

European imperialists and academics manipulatedidterical and scholarly record to
perpetuate the notion of European cultural supéyi@nd consequently to facilitate colonial
expansiorf’ In Orientalism Said explained how writers and academics fromadety of
disciplines “accepted the basic distinction betwé&ast and West as the starting point for
elaborate theories . . . and political accountsceaming the Orient, its people, [and] custorifs.”
According to Said these “theories” and “politicaicaunts” allowed Western powers to control
and ultimately restructure the histories and cekuof the Orient? For example, irBlack
AthenaMartin Bernal explained how classicists traditibyngrivileged cultural isolation over
cultural integration: they required proof of corithetween different peoples and societies to
facilitate an exclusively European conception ofciént Greec@® Bernal explained that early

8 King, supranote 51, at 426.

1d. at 428.

8 saID, supranote 76, at xiii.

8d. at xxv.

87 King, supra note 51, at 414 n.2 (acknowledging that Europeaolars during the colonial era frequently
substituted their view of indigenous cultures foe view supported by the historical and culturabrd).

8 EpwARD W. SAID, ORIENTALISM 2-3 (1978).

81d. at 3.

% MARTIN BERNAL, BLACK ATHENA: THE AFROASIATIC ROOTS OF CLASSICAL CIVILIZATION (VOLUME IIl: THE
LINGUISTIC EVIDENCE) 2 (2006).
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classicists and historians minimized the signifiaznf the “profound cross-cultural influenc®s”
and “close contacts? between Egypt and Ancient Greece to justify thestaand anti-Semitic
attitudes of colonial Europ®. Thus, European scholars invented and editedrfiatmarratives

to add credence to imperial ideas of cultural défee and superiority. As Terence Ranger
explained, colonial administrators in Africa falatied traditions to cement their authority over
considerable numbers of African peoplésColonialists employed these fabricated tradititms
define and justify their positions of authority oMecal African populations and to encourage
subservience to European colonial rifleNotions of a “unique” cultural identity informeahd
facilitated the European imperial enterprise aight to justify colonial expansion in terms of
European cultural and racial superiority.

Ironically, despite the fact that colonial admirasbrs perpetuated ideas of cultural
difference to justify the colonial enterprise, tbelonial encounter facilitated a large-scale
exchange of values and technical know-how. DisngsBritain and France’s colonial forays in
the “New World,” Jonathan Hart noted that actioasging from kidnapping to interpretation,
translation, trade, and marriage resulted in Na#iveericans having a considerable cultural
impact on the first European settlers in North Aicge?® Similarly, early European trade with
India resulted in a dialogue that involved both d@and ideas: “the silks and spices imported
into Europe’s mercantile economy were accompanigdebs tangible cultural commodities
which found their way into Europe’s intellectualoaomy.”®” European colonial expansion
involved a tremendous exchange of goods and kngelédat took place under the myth of
European cultural superiority, as this myth prizattural purity over cultural hybridity.

Later attempts to “educate” colonialists in westélras and beliefs facilitated the
comingling of cultures in defiance of imperial pdigms that distinguished between European
and indigenous cultures. Despite Lord Macaulaygerous, if wholly misguided, efforts to
establish “a class of [Indian] persofsthat embraced English culture and learning, Britis
colonial exploits, like the exploits of other Euegm colonial powers, failed to fully assimilate
the colonized into the colonizer’s culture. Inlitgathe imperial curriculum created a class of
persons born into native customs and beliefs, lmimoaed in the European intellectual
tradition®® Describing her upper-middleclass Egyptian fariilgila Ahmed wrote, “[w]e were
intended . . . to be the brokers of the knowledu# expertise of the West, brokers between the
two cultures, raised within the way of our own pleoget at ease with the intellectual heritage of

o11d. at 3.
21d. at 2.
% |d. at 3 (observing, “earlier classicists and anchéstorians not only operated in racist and antiiie societies
but were sometimes pioneers of these unsavory mewesr).
% Terrence RangefThe Invention of Tradition in Colonial African THE INVENTION OF TRADITION 211 (Eric
9I—5|obsbawm & Terrence Ranger eds., 1992).

Id.
% JONATHAN HART, COLUMBUS, SHAKESPEARE AND THEINTERPRETATION OF THENEW WORLD 9 (2003).
%7 Jonathan BurtorfA Most Wily Bird:” Leo Africanus, Othello and thErafficking of
Difference in POST-COLONIAL SHAKESPEARES43, 59 (Loomba & Orkin eds. 1998).
% Thomas Babington Macaulajacaulay’s Minute on Indian Educatipin THE GREAT INDIAN EDUCATION
DEBATE: DOCUMENTS RELATING TO THE ORIENTALIST-ANGLICIST CONTROVERSY 161, 161-173 (Zastoupil & Moir
eds., 1999).
% |d. See alsoSVATI JOSHI, RETHINKING ENGLISH: ESSAYS IN LITERATURE, LANGUAGE, HISTORY 125 (1991)
(noting that “[t]hrough the introduction of Shakespe and Milton . . . British education policy afireg . . . creating
a class which could be ideologically incorporatedd British society).
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Europe.’® British attempts “to convince the natives thaton@lism came to lighten their
darkness™* created a hybridized class or community of perssitisin colonized society, the
existence of which complicated European theoriesutitiral difference.

Said acknowledged the devastating effects of inaperarratives of European cultural
and intellectual hegemony; however, he insistedrgalism facilitated the rapid, massive, and
permanent integration of all major world cultureEuropean colonialism did not initiate the
process of cultural exchange, but it did dramadiidacrease the rate and intensity of the cultural
exchanges that scholars like Bernal suggestedieytoccurred throughout the course of human
history. Said asserted that empire is signifiganglsponsible for the hybridization of all major
world cultures and permanently undermined the impe&onception of culture as singular and
monolithic!®® Thus, Said argued that European efforts to sepate colonizer from the
colonized failed: European colonization was “ingidi and fundamentally unjust” but also a
shared experience that profoundly affected colararel colonized aliké®

Despite concerted attempts by European countries @reat Britain and France to
indoctrinate colonized peoples into European tiawk, values, and learning, indigenous peoples
never fully submitted to the yoke of European casju Indigenous peoples resisted European
colonialism with sufficient force to have a profalaffect on their colonial masters: “to ignore
or otherwise discount the overlapping experience Westerners and Orientals, the
interdependence of cultural terrains in which cadenand colonized co-existed and battled each
other . . . is to miss what is essential aboutthgd in the past century® Said did not suggest
cultural differences do not exist; rather, he enspes the similarities between cultures as these
similarities result from millennia of exchanges voe¢n diverse peoples. From Said’s
perspective, postcolonial theory represents a foneadal shift away from imperial conceptions
of culture as the unique product of a specificoratr people and toward an understanding of
culture that accounts for the many cultural intéoars that have occurred throughout history.

The formal divisions within imperial discourse obssd the existence of the types of
cultural exchange that have informed and shapettwaoitures for thousands of years. As Said
observed, the notion of an authentic or essentidli@l identity is an imperial fiction rather than
an empirical truth®® Ironically, European cultural imperialism waseifsnot a pure product of
European thought and imagination:

The discursive forms and ideological configuratiamfscolonialism are not produced
monolithically but inevitably in the mesh of colios and contradiction between the
colonizers and the colonized. It is important ésagnize this in order to see not only
differences and opposition but also affiliationsd aoverlaps between colonial and
indigenous interests and perceptions as they haigndicant bearing on our subsequent
history and cultural formatiot?®

100 E1LA AHMED, A BORDERPASSAGE FROM CAIRO TO AMERICA—A WOMAN' S JOURNEY 152 (2000).

101 FRANTZ FANON, THE WRETCHED OF THEEARTH 210-11 (1963).

192 gD, supranote 76, at xxv.

103 1d. at xxi—xxii. See alsOANIA LOOMBA & MARTIN ORKIN, POST-COLONIAL SHAKESPEARES7, 146-47 (1998)
(defining hybridity as “the range of psychologicat well as physiological mixings generated by cialon
encounters” to argue that “every culture can ba sede hybrid-in fact even ‘authentic’ identities are the resflt
ongoing processes of selection, cutting and mixihgultural vocabularies. In practice, hybriditydaauthenticity
are rarely either/ or positions”).

194 QAIp, supranote 76, at xx.

1%d. at 15.

108 JosHI, supranote 100, at 10.
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The formal divisions within colonial society maskede intensity of the cultural
exchange that occurred during the colonial eracamtinues to impact how former colonizer and
colonized nations define themselves today.

Despite the rise of multiculturalism, or culturafbnidity, in western and non-western
countries, Said cautioned that colonial paradignestioue to both influence academic
discussions and discourse and shape common pemeuti culturd®” Said acknowledged, for
example, that hybridity has become a defining aspeé@&merican culture: “the United States
contains . . . many histories” that should be emddarather than “feared since many of them
were always there, and out of themAmerican society and politics ... were in fact creldté®
He cautioned, however, that the practice of difiéeging between peoples and cultures
continues to influence scholarship both in the emstvorld and in nations that continue to resist
the cultural and economic encroachments of Eurepethe United Stated® Although Said
celebrated the end of colonial exploitation, he nedr of the continued influence of imperial
paradigms on contemporary thought.

V. DEVELOPINGTHE POSTCOLONIALPARADIGM OFINTERCOUNTRY
ADOPTION

Postcolonial attempts to redefine the paradigms eotlfications®® that characterize
imperial discourse support intercountry adoptiomere as they re-imagine the process of
adopting children from abroad as a lateral cultesadhange in which no one culture dominates.
Thomas Cartelli described postcolonial theory &fedile and creative” area of contemporary
scholarship that intersects European and indigecaliares and removes any suggestion that
one culture is superior to anotHét. Similarly, Franciose Lionnet claimed postcolorifaories
of cultural hybridity provide for pluralistic andethocratic scholarly exploration by pointing to
lateral, as opposed to hierarchical, connectiomwéd®n cultures and their common historis.
The dismantling of colonial paradigms by postcaddbrtheorists allows legal scholars to re-
imagine intercountry adoption as emblematic of ¢bhural hybridization that these theorists
argue has occurred for centuries.

The postcolonial paradigm for intercountry adoptgupports programs that attempt to
integrate the multiple cultural influences thabimh the adopted child’s unique sense of personal
identity. It rejects the “love conquers all” appob to intercountry adoption, as this approach
marginalizes the significance of the adopted chiloirth heritage and emphasizes assimilation
over cultural hybridity*® The postcolonial paradigm accommodates the adagtiéd’s right to

197 SAIp, supranote 76, at xxv.

198 1d. at xxvi. See alsOAHMED, supranote 101, at 131 (“Now, in the wake of immigrasoimat came with the
ending of the European empires, tens of thousahtifuslims are growing up in Europe and America, wehthey
take for granted their right to think and believieatever they wish.”).

199 sAp, supranote 76, at xxv.See alsd"-RANCOISELIONNET, AUTOBIOGRAPHICAL VOICES RACE, GENDER, SELF-
PORTRAITURE 5-6 (1991) (“We can be united against hegemoniegpmnly by refusing to engage that power on its
own terms, since to do so would mean becoming gsea term within that system of power. We have t
articulate new visions of ourselves, new concems allow us to thinlotherwise to bypass the ancient symmetries
and dichotomies that have governed the groundtamgery condition . . . of Western philosophy.”).

110 BARBARA HARLOW, RESISTANCEL ITERATURE Xix (1987).

11 THoMAS CARTELLI, REPOSITIONINGSHAKESPEARE NATIONAL FORMATIONS, POSTCOLONIAL

APPROPRIATIONSL3 (1999).

2| |oNNET, supranote 110, at 7.

113 Ruth-Arlene W. HoweRedefining the Transracial Adoption Controver8yDUKE J. GENDERL. & PoL'y 131,
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know his or her cultural identit* however, it construes this right as a means dfuring and
enhancing the adopted child’s multicultural idgntiather than merely recovering a specific
cultural identity somehow lost during the proce$sntercountry adoption*> The paradigm
frames cultural exchange as a horizontal rathen thertical motion; it celebrates cultural
diversity while resisting imperial notions of cuitii difference in which one cultural identity is
prized above another cultural entity.

Postcolonial theory embraces individual familiesfods to develop ties with their
adopted child’s native country as well as domestid international efforts to provide adoptees
and their families with institutional support. risists, however, the common perception of
culture as an exclusive entity, as this percepgarphasizes cultural differences rather than
similarities. The postcolonial paradigm challentiesscommon practice of equating culture with
geographical location since this equation perpetutite idea that nation-states have a monopoly
on cultural identity and authenticity. Insteads fraradigm encourages adoptees to explore their
multifaceted cultural identities without confinirthis exploration to the relatively tidy (and
immovable) parameters of geographic space. Findé/theory of cultural hybridity encourages
adoptive parents to identify and critique theirtotdl assumptions, and to better integrate their
cultural values with the values manifest in thddkibirth culture.

Postcolonial approaches to intercountry adoptioantifly the formal and informal
cultural exchanges that occur within the contextnéércountry adoption as an important first
step toward establishing a more open-ended andliic cultural narrative. As Bartholet
noted, adoption agencies often encourage prosgedtiercountry adoptive parents to raise their
child with an understanding of his or her cultunaritage!'® Bartholet also commented that
strong social and economic bonds frequently devddepwveen the adoptive family and the
child’s native country!’ Further, some sending nations have introducethdbrmeasures
designed to encourage cultural exchange. For ebeammpany sending countries require
prospective adoptive parents stay in the sendingtcy for period of time—ranging from a few
weeks to a few months—before the adoption can rified’'® These types of private and
governmental initiatives should be supported bezdhey foster greater cultural exchange and
awareness between the families and nations intarcountry adoption.

The postcolonial paradigm for intercountry adoptifatilitates a cultural exchange
founded on principles of inclusivity rather tharffelience. The paradigm refuses to conflate
culture with country as the concept of the “natstate” is a product of imperial discourse and
the antiquated perspective that cultures are digisimable (and, in turn, easily conquered). To
this end, the postcolonial paradigm for intercoyrgdoption encourages sending countries to
establish a presence in prominent receiving coesitrsuch as the United States, and provide
cultural resources and information to adopted céildand their parents. By establishing a
cultural presence in the receiving country, thedsen country literally locates its cultural
heritage beyond the physical boundaries of theonadtate. This cultural presence provides an

133-34 (1995) (“Advocates for transracial adoptiomo naively espouse a ‘Love conquers all’ philosophay
represent an assault on the Black family and Btackmunity”).

14 Martin, supranote 9, at 210.

115 |IoNNET, supra note 110, at 243 (identifying postcolonial the@y an attempt to establish “a reality that
emphasizes relational patterns over autonomous.anfnd] interconnectedness over independence”).

118 Bartholet,supranote 10, at 196.

171d. (noting adoption agencies and adoptive parerienafonate money to orphanages in foreign counanes
that parents of adopted children assume a resplitysibr the “children left behind” in their child native country).
18K leiman,supranote 10, at 332.
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alternative location of cultural insight and authothat, although the location is state-sponsored,
shows cultures frequently transgress national ierd8ending countries could and should draw
from existing resources in the receiving country—seums, universities, even restaurants—to
highlight previous cultural transgressions anddpghe idea that cultures can and do function in
partnership with one another.

Further, the postcolonial paradigm for intercouradpption advocates that families and
adoption agencies forge individual and cooperatiiances with non-government organizations,
such as cultural organizations and social grougsrttay serve as alternative locations of cultural
meaning for adopted children and their families.lthdugh local resources may not be as
extensive as those available within and througtioeitsending country, local resources have the
practical advantage of being relatively easy toeascand can avail themselves to families in
multiple ways. For example, Families with Childrgsom China is a non-profit organization
with local chapters in the United States, Canacda e United Kingdom; these chapters
sponsor events celebrating Chinese festivals atiddys and provide Chinese language and
culture classes for families who adopted a chitarfrChina*® Similarly, Families for Russian
and Ukrainian Adoption (FRUA), a Virginia-based anggation, hosts cultural events and an
annual education conference for families who adbgtechild from Russia or from a former
Soviet-bloc country. FRUA also provides financsaipport for orphanages in Russia and the
Ukraine®® The fact that these organizations serve as alltesources for parents who have
adopted a foreign-born child undermines the assomphat nation-states are the primary and
exclusive source of authentic cultural meaningriggrating foreign cultural traditions and ideas
into the adoptive family’s immediate community.

Cooperation between local cultural organizationd garents who have foreign-born
adopted children may be limited to merely facilitgtcommunication between different sets of
adoptive parents. For example, the Eastern Europdaption Coalition manages a number of
list serves that allow families who have adoptechéd from Russia or a country in Eastern
Europe to locate other families who adopted a cfiideh the same regiotf® Communication
between members may be limited to sharing informmaéibout upcoming programs and exhibits;
alternatively, communication may facilitate closergonal relationships that serve as viable
locations of cultural and personal meaning as mésning is not always easily parceled into
distinct national categories.

Encouraging parents who adopted children from gpreiountries to seek out alternative
locations of cultural meaning, however informal dddocations prove to be, has the added
benefit of reinforcing the idea that culture is lbativerse and dynamic. The wide-spread
prevalence of non-government cultural instituti@msl organizations in receiving countries like
the United Sates reveals the integration of mamywestern cultures into western society and,
subsequently, demonstrates how seeming disparditigresu merge to produce new, hybrid
sources of cultural identity. Local cultural orgaations and programs, particularly those
established by immigrant communities, may offerifa® a rare opportunity to learn about their
adopted child’s birth heritage and how culturesedigy through exposure to outside influences.

19 FAMILIES WITH CHILDREN FROM CHINA, http://fwcc.org/ (last visited July 22, 2010Bee alsp OUR CHINESE
DAUGHTER FOUNDATION, http://www.ocdf.org/ (last visited July 22, 201(@roviding cultural resources—Ilanguage
classes, internships, newsletters, Chinese-cuftubfications— and scholarships for American farsiligho have
adopted a child from China).

120 FAMILIES FOR RUSSIAN AND UKRAINIAN ADOPTION, http://www.frua.org/our-work/our-mission (lastsited July
22, 2010).

121 EASTERN EUROPEANADOPTION COALITION, INC., http://eeadopt.org/ (last visited July 22, 2010)
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For example, a local Chinese cultural organizati@y be able to introduce an American family
who adopted a daughter from China to Chinese andeS&American culture, as the latter
embodies aspects to two major world cultures. His trespect, non-government cultural
organizations promise to teach families about thdopted child’s birth culture and help parents
integrate their cultural values with the values ifest in their child’s birth heritage.

On a more subjective level, the postcolonial payadior intercountry adoption demands
that parents examine their cultural assumptionstatiéfs at the same time that they attempt to
understand, appreciate, and accommodate their edlophild’'s cultural heritage. The
postcolonial paradigm requires adoptive parentgu@stion their cultural assumptions in much
the same way that critical race theory insists avbAimericans identify the privileges that
accompany “whiteness” in our sociéfy. Barbara Flagg described “whiteness” as “a social
location of power, privilege, and prestigé”that shapes our personal and social identfilsyt
that hides its influence “behind structures of reite, obfuscation, and denidf® In this sense,
“whiteness” represents an invisible yet repres$oree within American culture. For Flagg,
“whiteness” is dangerous because it defines whatasmal” within American culture without
acknowledging that it operates within a race-specéntext?® She concluded that the choice
not to be a racist requires white Americans to gaga meaningful antiracist activiti€s by
taking responsibility for and dismantling the trpaent value structures that perpetuate white
privilege. Similarly, the postcolonial paradignr fatercountry adoption encourages parents to
reflect upon their cultural mores as these moresngonly assume the appearance of universal
norms and therefore elude being easily identifi&th & specific cultural context.

Finally, adoption agencies and sending countriesilshcreate and maintain guidance
and counseling programs that help parents to becoore aware of the cultural contexts in
which they live. Parents’ intimate knowledge oéitrown cultural background will likely make
them conscious of the gaps or inconsistencies witheir cultural identity; these “gaps” are
significant in so far as they make parents morep#ee to new cultural influences (that promise
to fill the gaps) and encourage parents to embther adopted child’s unique cultural and
personal needs. The cultural interrogation fatiitl through specialized counseling programs

122 geeBarbara FlaggForward: Whiteness as Metaprivileg@8 WasH. U. J.L. & PoL’y 1, 2 (2005) (describing
“whiteness” as “a largely transparent constructibat constitutes the dominant site of power andilpge.”);
Thomas RossNhiteness After 9/1118WAasH. U. J.L.& PoL’y 223, 223 (2005) (“Race is not a natural, self-enide
or timeless idea. It exists as a social conswactilts primary work is to express two paralletlé@ntertwined
conceptions—the inferiority of the non-White ance thlways corresponding superiority of the Whiteerge
Stephanie M. WildmanThe Persistence of White PrivileglBBWAsH. U. J.L. & PoL’y 245, 247 (2005) (claiming
that the “conflation of privilege with the societedrm” makes the privilege invisible and therefehasive).

123 Flagg,supranote 123, at 1.

1241d. at 2 (“The first metaprivilege of Whiteness ig thbility to control the social construction of isddentity.
Whiteness has the authority not only to define whand is not White, but also to delineate the lolauies of non-
White racial identities.”)

125 Flagg,supranote 123, at 6.See alsdVildman,supranote 123, at 256 (“The maintenance of whitenessséh
creation of that community, remains unseen.”).

126 Flagg,supranote 123, at 6See alsdRussell G. Pearc#yhite Lawyering: Rethinking Race, Lawyer Identityg
Rule of Law 73 FORDHAM L. Rev. 2081, 2083 (2005) (criticizing the legal commurfity tending to both “treat
whiteness as a neutral norm or baseline, and raatial identity, and . . . view racial issues a®bging primarily to
people of color”).

127 Flagg,supranote 123, at 11See alsdVildman,supranote 123, at 264—65 (arguing that white Americagedn
to “pay more attention” to and to become “more -selfiscious” of the “socio-cultural patterns and thaterial
conditions that maintain the white privilege redlieven as this process evokes considerable dismomiithin
whites).
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will help parents take control of their culturalerity; it will help parents to separate their
seemingly cohesive national identity into its vadoparts and manipulate these parts to
accommodate the nuances of their adopted childtwidhycultural identity. The mastery of
careful self-critique and reflection will help pate to integrate their cultural values with the
values manifested in the adopted child’s birth tage and, consequently, to foster the adopted
child’s hybrid cultural identity.

CONCLUSION

As King suggested, postcolonial theory challengegall scholars to question their
assumptions regarding culture and cultural identityengage in expansive and transparent
discussions of the challenges facing intercounttgpéion. Postcolonial theories of cultural
hybridity promise to displace the protectionist gradernalistic attitudes toward sending nations
that inform contemporary critiques of intercounayoption. Postcolonial theory also promises
to reverse the trend toward cultural isolation aglst attempts to restrict intercountry adoption
based on nationalist fears of western imperialisfaurther, the postcolonial paradigm for
intercountry adoption will likely facilitate debataver pressing issues such as how national
pride'?® or different conceptions of famfl§? affect intercountry adoption, as these issues are
frequently overshadowed by concerns over westepeiiralism. Overall, postcolonial theories
of cultural hybridity have the potential to reantmthe debate over intercountry adoption, which
has become highly polarized and intellectually emthed*® Postcolonial critiques of European
colonialism, as they reject the imperial perceptadnculture as monolithic, encourage—even
authorize—legal scholars to venture beyond theigesfof imperial discourse to examine how,
within the context of intercountry adoption, cuttarare best shared and explored, rather than
confined to geographically-determined places.

128 Bartholet,supranote 10, at 152See alsMartin, supranote 9, at 186 (“Internally, many sending coussttiave
increasingly shied away from intercountry adoptidemonstrating a deep-seated, fundamental discomftir the
notion. For these countries, intercountry adoptioa source of shame that highlights their limitesbources.”).

129 Martin, supranote 9, at 198 (noting “advocates, primarily frdeveloping countries, tend to view children with
non-traditional family ties as abandoned, instebexamining whether other, more expansive caretpkates are
fulfilling the child’s need for a family.”).

130 |1d. at 179 (emphasizing the current debate over datertry adoption is characterized by “sides” and th
“rhetoric on these two sides allows little room faccommodation.”). See also idat 174 (“[FJocusing on the
positives or negatives in the debate amounts ttamdff in which neither side is willing to compnise any
ground, a perpetual lose-lose situation.”).



POLITICS, LEVERAGE, AND BEAUTY: WHY THE COURTROOM IS
NOT THE BEST OPTION FOR CULTURAL PROPERTY DISPUTES

Nicole Bohé&
l. INTRODUCTION

A museum’s acquisition of antiquities and cultypabperty creates sensitive issues that
should be carefully consideréd.Cultural property is at risk of being destroyeecéuse of
pillaging and looting of ancient &rt. Countries can protect their cultural propertyothgh
international agreements, such as the Conventiothé Protection of Cultural Property in the
Event of Armed Conflict (1954 Hague Convention”y the United Nations Educational,
Scientific, and Cultural Organization’s (“UNESCQOQonvention on the Means of Prohibiting
and Preventing the lllicit Import, Export and Tréersof Ownership of Cultural Property (“1970
UNESCO Convention”j. Furthermore, according to the International Cdunt Museums
(“ICOM”), museums should conform to such internatibagreements when acquiring pieces for
their collection? If a country claims a museum illegally obtainedtaral property, legal action
may ensue.

This Article will first discuss the concepts of turkl property and the restitution of such
objects to their country of origih.Next, different international agreements will discussed to
present some of the options countries have to grtteir cultural property. Further, museums’
acquisition guidelines, as set forth by professiassociations, will be examin&d.Then, a
dispute between Peru and Yale University, as wel geparate dispute between Italy and the J.
Paul Getty Museum, will be discussed to show howntes resort to legal actions in

72010-11 Associate Staff Writer for the Creightatetnational and Comparative Law Journal; B.A., Aistory,
University of Maryland, 2006; Candidate for M.Sggddtiation and Dispute Resolution, Creighton Ursitgr 2012;
Candidate for J.D., Creighton University, 2012.
! Association of Art Museum Directordst Museums and the International Exchange of GaltArtifacts (2001),
?vailable athttp://www.aamd.org/papers/documents/CulturalPriyp€00. pdf.

Id.
% See generally Convention for the Protection of @altProperty in the Event of Armed Conflict — 198NESCO
(last updated Nov. 24, 2008, 3:02 PM), http://danteesco.org/culture/en/ev.php-
URL_ID=35744&URL_DO=DO_TOPIC&URL_SECTION=201.htnproviding provisions on protecting cultural
property during armed conflicts); Convention on kheans of Prohibiting and Preventing the Illicitdort, Export
and Transfer of Ownership of Cultural Property, Nb#, 1970, 823 U.N.T.S. 231 [hereinafter 1970 USBES
Convention]available athttp://portal.unesco.org/en/ev.php-
URL_ID=13039&URL_DO=DO_TOPIC&URL_SECTION=201.htnfproviding provisions on preventing illicit
transfer of cultural property). UNESCO stands far United Nations Education, Scientific, and Cudtur
OrganizationSee generallJ NESCO http://www.unesco.org/new/en/unesco/ (last visktat. 18, 2011).
* CODE OFETHICS § 7 (2006), http://icom.museum/fileadmin/user_uploadpddes/code2006_eng.pdf
® See generallyriginal Complaint Republic of Peru v. Yale Uniip. 1:2008cv02109 (D.C. Dist. Dec. 5, 2008),
available athttp://docs.justia.com/cases/federal/district-¢tsfdistrict-of-columbia/dcdce/1:2008cv02109/1342%1/
(detailing Peru’s claim against Yale University ftre return of objects, artifacts, and antiquitieSlsabetta
Povoledo, Italy Presses Its Fight for a Statue at the Gett\N.Y. TiMES, Jan. 15, 2010,
http://www.nytimes.com/2010/01/16/arts/design/16lzehtml| (noting the latest court battle betweatyland the
Getty was whether the museum acted in good faitenwhpurchased the “Victorious Youth” statue).
® Seeinfra notes 12—16 and accompanying text.
’ Seeinfra notes 17-61 and accompanying text.
8 Seeinfra notes 62—78 and accompanying text.
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demanding the return of their cultural propertyThis Article argues while legal action is
available for repatriation cases, it is not the meffective option'® Additionally, given the
international nature of repatriation actions, #hiticle argues cooperation and respect are vital in
avoiding legal battles and obtaining private agreeisto resolve the parties’ disputés.

Il. BACKGROUND

A definition of cultural property can be found ihet United Nations Educational,
Scientific, and Cultural Organization’s (“UNESCOQonvention to stop unlawful transfer of
cultural property? In this Convention, cultural property is propemdgsignated as being
important to a state’s history, archaeology, saerand art?> This includes archaeological
discoveries, antiquities, and historical monuméhtst also includes objects of artistic interest,
like drawings, paintings, sculptures, and statdesMany countries accepted or ratified the
UNESCO Convention, so this description providesaegally acceptable definition to use for
further discussion in this area of I&.

A. THE 1954 HAGUE CONVENTION, 1970 UNESCO CONVENTION, AND 1995 UNIDROIT
CONVENTION REPRESENT EXAMPLES OF INTERNATIONAL EFFORTS TO PROTECT
CULTURAL PROPERTYAND PROMOTE COOPERATIONIN THE RETURN OF OBJECTS

The Convention for the Protection of Cultural Prtypen the Event of Armed Conflict
("1954 Hague Convention”) was adopted in 1954 a¢ Hague in response to mass destruction
of cultural property during World War 1. The 1954 Hague Convention states that damage to a
particular country’s cultural property is damage mmankind’s cultural heritagé. The
contracting parties (“Parties”) agreed that cultureeritage should receive international
protection, and such protection would not be effectunless countries began organizing

° Seeinfra notes 79-143 and accompanying text.
10 Seeinfra notes 144—202 and accompanying text.
! Seeid.
123eaUNESCO Convention on the Means of Prohibiting arelenting the lllicit Import, Export and Transfdr o
Ownership of Cultural Property, Nov. 14, 1970, &8I.T.S. 231, art. 1 [hereinafter 1970 UNESCO Cantiom],
availableat http://portal.unesco.org/en/ev.php-
URL_ID=13039&URL_DO=DO_TOPIC&URL_SECTION=201.htndéfining cultural property for the purposes
%f the 1970 UNESCO Convention).

Id.
1d. at art. 1(a)-(k).
151d. at art. 1(g)(i)—(iv).
16 See generallfy NESCO,Convention on the Means of Prohibiting and Prevemthe lllicit Import, Export and
Transfer of Ownership of Cultural PropertyeGAL DOCUMENTS
http://portal.unesco.org/la/convention.asp?KO=1308Aguage=E (last visited Mar. 18, 2011) (listitng tparties
and dates of deposit, signing or ratification & #8870 UNESCO Convention).
" Convention for the Protection of Cultural Propeiythe Event of Armed Conflict — 1934NESCO (last updated
Nov. 24, 2008, 3:02 PM), http://portal.unesco.auijlre/en/ev.php-
URL_ID=35744&URL_DO=DO_TOPIC&URL_SECTION=201.html.
18 Convention for the Protection of Cultural Propeiriythe Event of Armed Conflict pmbl., May 14, 19549
U.N.T.S. 215, [hereinafter 1954 Hague Conventiorgyailable at http://portal.unesco.org/en/ev.php-
URL_ID=13637&URL_DO=DO_TOPIC&URL_SECTION=201.html.
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protective measures in time of peateThe 1954 Hague Convention emphasized the impmetan
of national and international cooperation in prétegcultural property®

The 1954 Hague Convention intended to apply itwiprons when war or any armed
conflict arose between two or more of the PafitesThe Parties are to safeguard their own
cultural property and prepare to care for that progpduring an armed confliéf. The 1954
Hague Convention also applied in scenarios of glasti total occupation of a Party, by a P&rty.
Throughout any occupation of another Party, thaipging Party is obligated to provide support
to safeguard and preserve cultural prop&ttyuring times of peace, the Parties are to foster
spirit of respect by its militia for all culturatgperty®

A Second Protoc8! to the Convention was adopted in 1999, elaboratingthe
instructions for safeguarding a country’s cultupabperty’’ For example, it defines when
cultural property could receive enhanced protecfionFurthermore, it instructs Parties to
establish criminal offenses under their domestie far any violation of the Protocd!. The
1954 Hague Convention was not replaced by the SePootocol—instead, Parties have a basic
level of protection under the 1954 Hague Convensllmmg with increased protection under the
Second Protocof The United States is a Party to the 1954 Haguev€ttion but not the
Second Protocot:

In the 1960s, the pillaging of cultural propertyncerned many countries worldwide, as
critical cultural information was irretrievably lbas objects were taken from the countffes:or
example, Mayan monuments in Belize, Mexico, andt&uala were disassembled and sold,
usually to museums in the United Statédn response to such concerns, UNESCO adopted the
Convention on the Means of Prohibiting and Prewventhe lllicit Import, Export, and Transfer
of Ownership of Cultural Property (“1970 UNESCO @ention”) to address issues regarding
the transfer of cultural property. Specifically, UNESCO wanted to protect knowledbat

94,

20d.

21d. at art. 18.

21d. at art. 3.

21d. at art. 18.

21d. at art. 5.

Z\d. at art. 7.

% The Second Protocol of the Hague Convention fer Rnotection of Cultural Property in the Event aim&d
Conflicts, Mar. 26, 1999, 38 I|LLM. 769 [hereinafte Second Protocol], available at
http://portal.unesco.org/en/ev.php-URL_ID=15207&URIO=DO_TOPIC&URL_SECTION=201.html.

%" The Second Protocol to the Hague ConventitfNESCO (last updated May 28, 2010, 8:59 AM),
http://portal.unesco.org/culture/en/ev.php-URL_IB835&URL_DO=DO_TOPIC&URL_SECTION=201.html.
% See generallySecond Protocolsupra note 26, at art. 10 (stating cultural property mageive enhanced
protection if it is of great importance for humanits adequately protected by domestic measurekjsanot used
for military purposes).

29 5ee generallid. at art. 15-21 (providing provisions on criminapensibility and jurisdiction).

% The Second Protocol to the Hague Convensaopranote 27.

31 See generally Convention for the Protection of @ralt Property in the Event of Armed Conflict — 195dpra
note 17 (providing links to official texts and pas of the 1954 Hague Convention, First Protocot &econd
Protocol).

32 Background: U.S. Implementation of the 1970 UNESTvention,U.S. DEP T OF STATE BUREAU OF EDUC.
AND CULTURAL AFFAIRS, http://exchanges.state.gov/heritage/culprop/baxkgd. html (last visited Oct. 7, 2010).
%3 NEIL BRODIE, JENNY DOOLE, & PETERWATSON, STEALING HISTORY: THE ILLICIT TRADE IN CULTURAL MATERIAL
19 (2000), http://www.mcdonald.cam.ac.uk/projeeatsfiresearch/illicit_trade.pdf.

341970 UNESCO Conventiosupranote 12, at pmbl.
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might be obtained from the scientific study of tigjects>> The 1970 UNESCO Convention
stated that cultural property constituted basienelets of civilization and culture, and every
nation should protect its cultural property agaitistft and unlawful excavation or expdtt.
Furthermore, it said nations have a moral obligatio respect not only their own cultural
heritage, but also that of other natidhs.

The 1970 UNESCO Convention called for nations #ftdaws and regulations, establish
a national inventory of protected property, sup\archaeological excavations, and protect its
cultural heritagé® The goal was to adopt appropriate measures teptenuseums and other
institutions from acquiring cultural property illelly exported from another natidh.

The United States consented to the 1970 UNESCO &uion in 1972° However,
since the Convention was not based in United Stiates it required special legislation for
implementation in the United Stat€s. The legislation, the Convention of Cultural Prape
Implementation AZF (“CPIA”), was passed in 1982 and signed into lawi983* The CPIA
provided authority to carry out the 1970 UNESCO @uoiion and achieve international
cooperation in preserving cultural property andaing the international understanding of the
world’s heritage*

In the CPIA, the United States implemented the régdeobligations of the 1970
UNESCO Convention, such as prohibiting the impdrstolen cultural property into the United
States” The CPIA also requires the United States to ajplyort regulations to any objects
identified as belonging to a nation whose cultymdperty is in danger of being pillag&t.
Furthermore, the CPIA established the Cultural BrigpAdvisory Committee (“Committee™®.
The Committee reviews requests submitted by foreigovernments and provides
recommendations about agreements between othetriesiif

UNESCO recognized the 1970 UNESCO Convention ingafftly addressed the
process for actually returning the cultural proped the country of origif? For example, the
1970 UNESCO Convention provided for restitutioriliefgally exported or stolen objects even if
the possessor was a good faith posséSsatowever, countries approach the property interest
between the original owner and the good faith paseh of the object differentRl. Common

% Background: U.S. Implementation of the 1970 UNESXo@ventionsupranote 32.
361970 UNESCO Conventiosppranote 12, at pmbl.
37
Id.
3 |d. at art. 5 (stating provisions to ensure protectibaultural property from illicit transfer).
¥1d. at art. 7.
i: Background: U.S. Implementation of the 1970 UNESX@@ventionsupranote 32.
Id.
%219 U.S.C. §8§ 2601-2613 (2006).
3 Background: U.S. Implementation of the 1970 UNESX®@®vention, supraote 32.
**S. Rep. No. 97-564, at 1 (198ayailable athttp://exchanges.state.gov/heritage/culprop/lagis/p7-564.pdf.
%53, Rep. No. 97-564, at 1 (1982).
46
Id.
*7 See generallyl9 U.S.C. § 2605 (2006) (explaining the establisitmemembership and responsibilities of the
Committee).
8 Background: U.S. Implementation of the 1970 UNESXo@vention, supraote 32.
“9The 1995 UNIDROIT ConventipBINOA, http://www.cinoa.org/page/2298 (last wsitOct. 7, 2010).
*0 Marina SchneidetJNIDROIT Convention on Stolen or lllegally Export@ditural Objects Explanatory Report
Unif. L. Rev. 2001-3, 476, 478 (200&Ayailable at
http://www.unidroit.org/english/conventions/1995%cublproperty/1995culturalproperty-explanatoryrepmpdf.
51
Id. at 480.
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law countries require a transferor to have valit thefore the purchaser acquires valid fifle.
Civil law countries provide greater protection tpachaser who acquired the stolen property in
good faith>®* The 1970 UNESCO Convention could not overcomedifferences in property
law in the different countrie¥.

UNESCO turned to the International Institute fore tkunification of Private Law
(“UNIDROIT”) to develop the UNIDROIT Convention otolen or lllegally Exported Cultural
Objects (“1995 UNIDROIT Convention”) to establisagulations that would apply between
contract nations when returning objettsThe 1995 UNIDROIT Convention tried to reconcile
the positions of protecting good faith purchased #nose wishing to obtain the maximum level
of protection for cultural property.

Both the 1970 UNESCO Convention and 1995 UNIDRObBh@ntion protected owners
of stolen objects, but the 1995 UNIDROIT Conventadso protected nations who lost cultural
property as a result of illegal expdft. The 1995 UNIDROIT Convention focused on the
recovery phase of stolen or illegally exported walt objects® Under the 1995 UNIDROIT
Convention, the owner of the cultural property cbbting a claim for stolen objects or those
illegally exportec?® It also implemented time limits on claims, insgria balance between legal
predictability and recovery of the objéét. The United States has not signed the 1995
UNIDROIT Conventiort!

B. MUSEUMS RECOGNIZE THE RESPONSIBILITY TO MAINTAIN AND PROTECT THE WORLD’S
CULTURAL PrROPERTY

American museums strive to preserve works of atjuding cultural property, and
condemn actions that damage obj&¢tés a result, high standards of ethics and prafastism
are used when acquiring objefisMany museums have their own checks and balarstersg

2d.
3 d.
% See generallyt970 UNESCO Conventiorsupranote 12, at art. 13 (discussing measures countiastake in
facilitating the return of cultural property, buttrdefining “rightful owner”).
5 The 1995 UNIDROIT Conventipaupranote 49. The International Institute for the Ucdfion of Private Law
(UNIDROIT) is an independent organization that cdoates private and commercial laws between States.
UNIDROIT: An OverviewUNIDROIT (2009), http://www.unidroit.org/dynasitdm?dsmid=103284.
%6 Schneidersupranote 50, at 480—82.
%" Conference Celebrating the 10th Anniversary of1@5 UNIDROIT Convention on Stolen or lllegally forted
Cultural Objects, Paris, Fr., June 24, 2008lESCO Information Note: UNESCO and UNIDROIT—Coatien in
the Fight Against lllicit Traffic in Cultural Propgy, 2, U.N. Doc. CLT-2005/Conf/803/2 (June 16, 20@gilable
at http://unesdoc.unesco.org/images/0013/001399/ 1H996If.
*#1d. at 3.
*1d. at 4.
®01d. at 5.
®1 See generallBtatus of the UNIDROIT Convention on Stolen ogHley Exported Cultural Objects — Signatures,
Ratifications, Accession&JNIDROIT, http://www.unidroit.org/english/conveans/1995culturalproperty/main.htm
(last visited Mar. 19, 2011) (providing a link thosv the current status of the 1995 UNIDROIT Coniamjt see
also Ricardo J. Elia,International Approaches to Archaeological Heritagdanagement II: Plunder and
Preservation MATRIX, (Oct. 28, 2003, 1:50 PM), http://www.iretha.edu/~arch/saa/matrix/ael/ael_mod08.htm
(stating the United States took part in the negjotia, but did not sign the final instrument).
62 Association of Art Museum Directorgyrt Museums and the International Exchange of Galtértifacts, 1
6(33001),available athttp://www.aamd.org/papers/documents/CulturalPriyp€00.pdf.

Id.
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for acquiring works of art; for example, trustedsgectors, and staff members may evaluate the
object and its origins to determine the appropriaterse of action for a museum’s acquisitihs.
Museums authenticate works already in their cabbest as well as those being considered for
acquisition® In examining an acquisition proposal, the musexemifies the seller or donor’s
good title to the object and verifies it was nteghlly importec® Sometimes conclusive proof
is unavailable, but museums use utmost cautionrasdect when acquiring art from other
countries®’

The Association of Art Museum Directors (“AAMD”) vieews professional practices for
acquiring and exhibiting works of dft. For example, the AAMD recognizes the 1970 UNESCO
Convention as defining the pertinent date beforé&ckvimuseums need to apply more rigorous
standards in acquiring objects for their collecsidh Therefore, members of the AAMD should
not acquire the work unless it was outside its aguaf origin before 1970 or it was legally
exported from that country after 1970.

The AAMD also requires the member museums to thghityuresearch the history of the
object and obtain written documentation of its dnigt such as import or export documefits.
Further, the guidelines encourage full disclosuaenf sellers and donors and full compliance
with all applicable lawg? However, the AAMD recommendations are not leghllyding, they
are only guideline&®> Nonetheless, museums understand it may be negeéssgo beyond what
is required by the law when acquiring artwork—thegjasitions should be responsible and
ethical as well as legét.

Another resource for museums is the Internatiormair€il of Museums’ (“ICOM”)Code
of Ethics which established minimum professional standdodsthe international museum
community’®> As art professionals realized the problems déagihg and illicit traffic of objects,
many museums adopted tB®de of Ethic$® Pursuant to this Code, museums must comply
with all local, national, and international legiiten.”” Such international legislation includes the
1954 Hague Convention and its protocols, the 19MNESCO Convention, and the 1995
UNIDROIT Convention’®

®1d. at 2.

%5 q.

%0 d.

®7d.

% willard L. Boyd, Museums as Centers of Cultural UnderstandingMPERIALISM, ART AND RESTITUTION47, 51
(John Henry Merryman ed., 2006).

9 ASSOCIATION OFART MUSEUM DIRECTORS REPORT OF THEAAMD TASK FORCE ON THEACQUISITION OF
ARCHAEOLOGICAL MATERIALS AND ANCIENT ART (2008),available at
p(;rtp://www.aamd.org/newsroom/documents/2008RepaiRleiease.pdf.

g

21d.

3 Helen StoliasNew Guidelines for US Museums Acquiring AntiquitiBse ART NEWSPAPER July 24, 2008,
http://www.theartnewspaper.com/articles/New-guigesi-for-US-museums-acquiring-antiquities%20/8635.

4 ASSOCIATION OFART MUSEUM DIRECTORS supranote 69.

S CoDE OFETHICS (2006), http:/ficom.museum/fileadmin/user_uploaffpddes/code2006_eng.pdf

® UNESCO, ROMOTE THE RETURN OR THE RESTITUTION OF CULTURAL PROPERTY, available at
http://unesdoc.unesco.org/images/0013/001394/1 3hipaf.

" CoDE OFETHICS, supra75, at § 7.

8 See idat § 7.2 (listing international legislations).
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C. Two CURRENT CASES ILLUSTRATE HOw FOREIGN COUNTRIES PURSUE THERETURN OF
CULTURAL PROPERTYFROM MUSEUMS IN THEUNITED STATES

1. Peru Brought an Action against Yale University ibaited States District Court,
Demanding Return of Objects Exported from PerinenEarly 20th Century

Peru brought an action against Yale University (&Ypin 2008 to seek return of
artifacts, antiquities, and related objeCts.Peru alleged Yale violated laws in Peru and the
United States, and violated the spirit of intermaél conventions, including the 1970 UNESCO
and the 1995 UNIDROIT Conventiofi%.

In 1893, Peru enacted a law prohibiting excavatiithout government permissidh. In
1911, Hiram Bingham, a Yale employee, arrived athaPicchu in Peru for an expeditith.
The President of Peru approved Bingham’s requeshifp1911 expedition to Pefti. Before
Bingham arrived, the Peruvian government declaredeoship of all articles found during
excavations and prohibited the exportation of dijeeaving historical and archaeological
importancé* After his 1911 excavation, Bingham sought perioisgo return in 1912° In
response to his request, the government of Pertezha law in 1912 allowing the expedition to
proceed, but restricted its scope and contfu@.decree was later issued to reinforce the ban on
exporting artifacts, but allowed an exception whitae objects could be exported to Yale under
specified conditions, which included Peru’s rightiemand the return of the objets.

Peru approved a third expedition in 1914%35Peru issued a new decree in 1916
allowing seventy-four boxes of excavated artifactsbe exported to Yaf€. The complaint
alleged the export request was granted after Yiamiged to return the artifacts within eighteen
months and send the completed research studide afbjects to Perlf. Peru alleged that by
1916, Bingham’s expeditions stripped the area ef itlnportant archaeological objects and
transported those objects to Yale.

Peru stated that Yale was fully aware at all titnes Peru could demand the return of the
artifacts and Peruvian law required Yale to refimem if such request was matfeln 1918 and
1920, Peru requested the return of the obj€ctBingham requested an extension for the

9 SeeOriginal Complaint Republic of Peru v. Yale Unifg. 1:2008cv02109 (D.C. Dist. Dec. 5, 2008)ailable
at http://docs.justia.com/cases/federal/district-t&fdistrict-of-columbia/dcdce/1:2008¢cv02109/1342%1/

8 First Amended Complaint at 2 Republic of Peru @leYUniv., No. 1:08-cv-02109 (D.C. Dist. Apr. 20@®),
available athttp://dockets.justia.com/docket/district-of-coluiebicdce/1:2008cv02109/134251/.

8 Original Complaint at 6.

81d. at 3.

8 Amended Complaint at 6.

8 Original Complaint at 7.

%1d. at 4.

4.

71d. at 8.

®1d. at 4-5.

81d. at 9.

% Sedd. (claiming Yale promised to return the artifacteagighteen months).

1d. at 6.

21d. at 11.

9 SeeAmended Complaint at 32 (alleging the Ambassadd?erti in 1918 demanded the return of the seventy-fo
boxes of artifacts exported in 1916, and anothguest was made by the Government of Peru in 1920).
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artifacgtj’ return, and Peru then issued anothereggeto formally extend the time of the artifacts’
return:

In 2003, Yale posted an inventory of its Peruviatifacts on its Peabody Museum
website® This prompted Peru to inquire about which artsawere in Yale’s possession and
how those objects were obtain@dYale maintained that it returned all the 1914attFacts, but
also admitted it kept the artifacts from 1912 ettesugh Peru requested their ret@fnFurther,
Yale claimed Bingham legally purchased another graaf artifacts during his earlier
expeditions®

Peru and Yale created a Memorandum of Understarithd@U”) in 2007 to establish a
collaborative relationship for the research of anéfacts excavated by Binghath. Yale agreed
to create an exhibition of the artifacts that wotravel to various spots in the United States,
Canada, and other countri®8. Peru then agreed to construct a museum in CiPzm, where
the artifacts would be transferred after the triagelexhibition’® Further, Yale agreed to
acknowledge Peru’s title in the artifacts, which ueb terminate Yale’'s rights in certain
objects!®® In return, Yale would retain specific rights twetobjects for ninety-nine yedf$.
Nonetheless, the MOU failed because the partiesatiely could not agree on which artifacts
should be transferred* Peru then filed its lawsuit against Yaf&.

In its lawsuit, Peru claimed it never relinquishednership of any of the excavated
objects'® Yale responded, arguing that Peru ignored appkcdaw in force during the
Bingham expeditions and claimed Article 522 of Peivil Code of 1852, which was in force
during the expeditions, provided any treasures wied objects with no ascertainable owner
belonged to the findéf’ Yale argued a congressional code trumps executa@ees in
Peruvian law'® Yale also argued Peru ignored a 1921 decree méxing Yale's title to
duplicate objects from the expedition and requiriale to only return unique artifact®
Finally, Yale cited American case law that helduPéoes not have a right to artifacts exported
from Peru before 1929°

% Original Complaint at 15.

% Amended Complaint at 33.

%1d. at 33-4.

71d. at 34.

%d.

% Memorandum of Understanding between the Governméreru and Yale University 1 (Sept. 14, 2007),
available athttp://opa.yale.edu/opa/mpi/Machu-Picchu-MOU.pdf.

19019, at § 3(a).

111d. at § 3(b).

19214, at § 3(d)(i)—(iii).

19319, at § 3(d)(iv). A usufructuray right is defined the MOU as the right to use the objects for academic,
curatorial, or scientific purposes that may incltigde right to restore and exhihlitl. at § 2.

104 Case Summary: Peru v. Yale UniversityNTERNATIONAL FOUNDATION FOR ART RESEARCH
http://www.ifar.org/case_summary.php?docid=11846A0dast visited Oct. 8, 2010).

195 Amended Complaint at 34.

198 Original Complaint at 18.

197 yale University's Reply to Peru’s Opposition t@ Motion to Dismiss, Republic of Peru v. Yale UniMo.
13029(:\/01332’ (D. Conn., Jan. 8, 2010), 2010 WL 13304

109:3:

1095ee id(citing Peru v. Johnson, 720 F. Supp. 810, 81B(Cal. 1989)).
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Over ninety years has passed since the excavatiotisexportations, which made the
statute of limitations an issue in the lawstit. Peru claimed the Peruvian statute of limitations
applied, which had not yet expiréf. However, the Connecticut statute of limitations after
three years for tort claims and six for contraeirols!™® Therefore, Yale argued, if Connecticut
law applied to Peru’s claim, the statute of limias ran long agd**

Peru once again asked Yale to return the objectiulyy7, 2011, which marks the 100
anniversary of Machu Picchu rediscovély. In November 2010, Yale resumed negotiations
with Peru, realizing a judicial ruling would probigimot fully satisfy either party:® The parties
signed a new Memorandum of Understanding where ‘dgleed to send all the objects to
Cuzco, Perd?’ A museum and research center will be built toseathe collection in Perd®

2. Italy Pursues the Return of the “Victorious YouBronze Statue from the J. Paul Getty
Museum

Over the last decade, Italy initiated multiple lants against the J. Paul Getty Museum
(“Getty”) and its curators in courts within the ted States and abrodd. One of these legal
disputes involved a bronze statuéctorious Youth dating from around the fourth century
B.C% |n 1964, fishermen discovered the statue in tdeiatic Sea off the coast of Ital§*
After the statue was sold, Italy instituted criminharges against the purchasers in 1966 alleging
they purchased and concealed stolen property atdlian State”®> Yet because the object was
not discovered in ltaly’s territory, it could na¢ la part of the State’s cultural propetty.

Sometime before 1971 the sculpture was export&rtdail, then to England, and finally
to Germany where the statue came into possessioeaifart dealer§?* In 1972, the art dealers
offered the statue to Mr. J. Paul Getty. Mr. Getty’s lawyers received a legal opinion frome
dealers’ Italian counsel saying the Italian goveenidid not have a claim to théctorious

1 David GlennPeru v. YaleA Battle Rages Over Machu PicGHHE CHRONICLE OFHIGHER EDUCATION, Apr. 3,
2009, available at http://chronicle.com/article/Peru-v-Yale-A-Battleafes/13277; Yale University’'s Reply to
Peru’s Sur-Reply to Further Support of Yale’s Matitm Dismiss, Republic of Peru v. Yale Univ., NoOS-cv-
01332 (D. Conn, Jun. 4, 2010) 2010 WL 2647315.

12 yale University's Reply to Peru’s Sur-Reply to fher Support of Yale’s Motion to Dismiss.

1131d.; Glenn,supranote 111.

14 yale University's Reply to Peru’s Sur-Reply to fher Support of Yale’s Motion to Dismiss.

115 |sabel GuerraPeru Asks Yale University to Return Artifacts befduly 7, 2011LIVING IN PERU, Sept. 28, 2010,
http://www.livinginperu.com/news-13233-culture-luist-peru-asks-yale-university-return-artifacts-brefquly-7-
2011.

11 Diane Orson, Yale Returns Machu Picchu Artifacts To PeruNPR, Dec. 15, 2010,
E\lt;p://www.npr.org/2010/12/15/132083890/ya|e-remmachu-picchu-artifacts-to-peru.

118 :g

119 Michael J. Reppas IEmpty “International” Museums’ Trophy Cases of Theboted Treasures and Return
Stolen Property to the Countries of Origin and Rightful Heirs of Those Wrongfully Dispossess&gi DENv. J.
INT'LL. & PoL'Y 93, 109 (2007).

120 Elisabetta Povoleddtaly Presses Its Fight for a Statue at the GeMyY. TIMES, Jan. 15, 2010available at
http://www.nytimes.com/2010/01/16/arts/design/16zehtml.

21 Memorandum from the Ronald L. Olson & Luis Li foetDelegation from the Italian Ministry of Culturg,
(Nov. 20, 2006)available athttp://www.getty.edu/news/press/center/getty ithlypnze 112006.pdf.

221d. at 5-7.

1231d. at 4.

12419, at 8.

125 |d
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Youthbronze statu&® Apparently, since the Italian government failedenter an appearance at
the criminal trial in 1966, the government had nteiiest in the statue, and the art dealers were
good faith purchasers who held good title that dobé sold to Mr. Getty?’ Mr. Getty
eventually acquired the statue from the art deated977 for $3.95 million, and subsequently
placed it in his museurt®

In 2005, the Getty Museum publicly announced héalthe objects within its antiquity
collection were purchased from dealers suspecteskking objects stolen from Italy? Italy
then requested the return dictorious Youthfrom the Getty in 2008 The Victorious Youth
statue is considered one of the finest originainbes from the classical era, which partially
explains why the countries continue to disputeitsership>

Italy brought an action in Italy against the Getgiming the bronze was smuggled out of
the country without appropriate export papgfs.The Getty asserted it bought the statue with
clear title through the appropriate legal chanf&ls.It also noted while American case law
recognized a foreign state might own artifacts tbwmithin its territory, a nation’s export
restrictions on artifacts does not create a bindiegjaration of ownership to those objecfsAs
a result, it seemed Italy could not claim ownerdbiphe statue just because it may have passed
through Italy and been illegally exported from ttwuntry™*®> Further, the Getty emphasized
how the statue was not acquired from lItaly, buteathe museum acquired it years after it was
already (allegedly) illegally exported to the aeters in MunicH?>®

In 2006, the Getty began negotiations with thedtalMinistry of Culture to reach an
agreement concerning the antiquities in the musswollection->’ In October 2006, the Italian
Ministry of Culture and the Getty signed an agreetnehere the Getty would return twenty-six
objects to Italy, while Italy agreed to renouncaims to six other objects in the museum’s
collection and also agreed to make significant $om the Getty*® The Getty would also
provide ltaly with written support for its claim @iwvnership to thé/ictorious Youthstatue'*
Nonetheless, Italy disavowed the agreement in N&eer2006 and said it would not reach a
final agreement with the Getty if it did not incluthe return of th¥ictorious YoutH*°

126 Id
127 Id

128|d. (noting the museum said it purchased the statoeigih legal channels).
129 Reppassupranote 119, at 108.
130 Memorandum from the Ronald L. Olson & Luis Li teetDelegation from the Italian Ministry of Cultuspra
note 121, at 4.
131 povoledosupranote 120.
1: See id(discussing closing arguments between Italiangmomrs and the Getty lawyers).

Id.
134 Memorandum from the Ronald L. Olson & Luis Li teetDelegation from the Italian Ministry of Cultuspra
note 121, at 15.
135 |d
136 Id.
137 SeePress Release, Michael Brand, director of thedl Betty Museum, The Getty Trust, Object Lessam.(J
31, 2007) (on file with authorgvailable at
http://www.getty.edu/news/press/center/wsj_brangeabreturn_oped013107.html (stating the Gettydtteework
\lf\éigth the Italian Ministry of Culture for over a yga
139 :g
140 |d



110 POLITICS, LEVERAGE, AND BEAUTY Vol. 1

In February 2010, an lItalian judge ordered Wetorious Youthbe confiscated from the
Getty Museum and returned to Itdf{f. The Italian prosecutor encouraged the Getty soime
negotiations and return the piece to Italy now tteg Italian court issued the confiscation
order’*? He further stated that if the United States diti necognize the Italian court order, the
case would be brought to an American cdtitt.

II. ARGUMENT

Countries can bring cultural property claims to twrtroom:** However, there are
other useful tools for addressing such clalfisFor example, parties can examine the ideas set
forth in international conventions, such as the 41%fgue Convention, the 1970 UNESCO
Convention, and the 1995 UNIDROIT Conventih.In reviewing cultural property claims, it is
also noteworthy that professional associationsh ag the International Council of Museums
(“ICOM”) and the American Association of Art Direxs (“AAMD”), issued guidelines
addressing acquisition, restitution, and repatiagpolicies that give effect to legal and ethical
considerations about objects in a museum’s cotlacfi’ The AAMD guidelines indicate even if
a claim is not actionable under United States’ ldve, museum should still attempt to reach an

141 David Ng,Judge Orders Return of Getty BronzeA. TIMES, Feb. 11, 2010,
http://latimesblogs.latimes.com/culturemonster/202Qudge-in-italy-orders-confiscation-of-getty-loze. html.
142 Nicole Winfield, Italian Court Orders Getty Museum to Return Staffiee HUFFINGTON POST, Feb. 11, 2010,
Dgp://www.huffingtonpost.com/2010/02/11/ita|ianmoorders-gett_n_458481.html.

Id.
144 See generallfElisabetta Povoleddtaly Presses Its Fight for a Statue at the GeMyY. TIMES, Jan. 15, 2010,
http://www.nytimes.com/2010/01/16/arts/design/18lzemhtm| (describing the case brought by Italianspcutors
in ltalian court against the Getty); Original Comipt Republic of Peru v. Yale Univ., No. 1:2008c%02 (D.C.
Dist. Dec. 5, 2008), available at  http://docs.justia.com/cases/federal/district-t@/district-of-
columbia/dcdce/1:2008cv02109/134251/1/ (statinguRiged the complaint against Yale in a United 8saDistrict
Court).
145 See generallilemorandum of Understanding between the GovernmieReru and Yale University 1 (Sept. 14,
2007), available at http://opa.yale.edu/opa/mpi/Machu-Picchu-MOU.pdief(ning the long-term collaborative
relationship between Yale University and Peru réigay the artifacts excavated by Bingham}iS&CIATION OFART
MUSEUM DIRECTORS REPORT OF THEAAMD TASK FORCE ON THEACQUISITION OFARCHAEOLOGICAL MATERIALS
AND ANCIENT ART (2008), available at http://www.aamd.org/newsroom/documents/2008Repattaetease.pdf
(quoting the 2008 AAMD President who said acquisisi of antiquities and ancient art should be resipds
ethical, and legal); GDE OF ETHICS 8§ 7 (2006),
http://icom.museum/fileadmin/user_upload/pdf/Coded£2006_eng.pdétating museums need to follow
international and local legislation and treaty gations).
146 See generallonvention for the Protection of Cultural Propdrtythe Event of Armed Conflict pmbl., May 14,
1954, 249 U.N.T.S. 215, [hereinafter 1954 Hague W@ation], available at http://portal.unesco.org/en/ev.php-
URL_ID=13637&URL_DO=DO_TOPIC&URL_SECTION=201.htmtecognizing effective protection of cultural
property requires national and international efprtUNESCO Convention on the Means of Prohibitingl a
Preventing the lllicit Import, Export and TransfefrOwnership of Cultural Property, Nov. 14, 197@38J.N.T.S.
231, pmbl. [hereinafter 1970 UNESCO Conventiondvailable at http://portal.unesco.org/en/ev.php-
URL_ID=13039&URL_DO=DO_TOPIC&URL_SECTION=201.htmsét@ting that effective protection of cultural
property must be organized on national and int@nat levels); UNIDROIT Convention on Stolen oreljally
Exported Cultural Objects, June 24, 1995, 34 I.L1822 [hereinafter 1995 UNIDROIT Conventioajailable at
http://www.unidroit.org/english/conventions/1995cumhlproperty/main.htm  (providing provisions to ypeat
transfer of stolen or illegally exported culturabperty).
147 Seegenerally ASSOCIATION OFART MUSEUM DIRECTORS supranote 145 (quoting the 2008 AAMD President
who said acquisitions of antiquities and ancietshould be responsible, ethical, and legat)pEOFETHICS, supra
note 145stating museums need to follow international awal legislation and treaty obligations).
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equitable settlement with the country seeking mguiin’*® There are also other legal and
ethical concerns museum professionals are encalitageonsider’® While these sources and
guidelines may not be legally binding throughoug torld, the principles are important in
moving forward with cultural property disput&$.

A. PERU AND ITALY 'S CLAIMS ILLUSTRATE HOW A LEGAL SETTING MAY NOT BE THE MOST
EFFECTIVEFORUM FOR OBTAINING A REMEDY IN CULTURAL PROPERTYACTIONS

In its action Peru claimed Yale fraudulently heldtagral property objects for decades
after being excavated and exported, violating #weslin Peru and the United Statg’s Further it
claimed Yale violated the spirit of internationanwentions and treaties, including the 1970
UNESCO and the 1995 UNIDROIT Conventiorié. Even if the evidence could support Peru’s
claim to the artifacts, it still faced a signifi¢amurdle in its lawsuit: the statute of limitatiot?d
Yale argued Peru’s claims were time-barred becdase exercised dominion over the artifacts
for the last ninety years? Peru tried to move up the statute of limitatibysclaiming Yale only
asserted ownership to the artifacts in 2005 whele’¥&rovost wrote a letter to Peru stating
Yale had title to the artifacfS8> Given these arguments, the focus of the cas¢edhifom
resolving an issue of ownership to determining Wletthe claim could even survive in an
American court>®

The dispute between Yale and Peru illustrates bl@mo when parties resort to litigation
in pursuing the return of cultural property objeets subsidiary issue, like the statute of
limitations, can decide the case rather than amination of the primary issue of ownership.

148 SeeWillard L. Boyd, Museums as Centers of Cultural UnderstandingMPERIALISM, ART AND RESTITUTION
47, 55 (John Henry Merryman ed., 2006) (discus#iadyiD guidelines recommending museums try to reach a
equitable resolution even though U.S. law may nppsrt the claim).
149 SeeCoDE OFETHICS, supranote 145, at § 7-@liscussing how museums should operate in botlgal knd
professional manner).
150 Compare1970 UNESCO Conventiosppranote 146, at art. 20 (stating the Convention ismofor accession by
all States, but accession will only be effecteddbpositing certain documents with UNESCO'’s Diredt@neral),
with 1970 UNESCO Conventiosupranote 146, at pmbl. (noting the importance of aaltyproperty and that it is
effectively protected through national and inteiorzdl cooperation)see alsal954 Hague Conventiosupranote
146, at art. 32 (stating deposit of appropriateriments with UNESCQO'’s Director-General is requirkmot
accession);About AAMD,AAMD (last visited Mar. 20, 2011) http://www.aamdydabout/#Mission (defining
AAMD’s mission for its members, and detailing memdbgp requirements such as museum size and standérd
operation to be considered for AAMD membershipjetnational Council of Museums (ICOM)OBE OFETHICS,
supra note 145(stating theCode of Ethicsreflects generally accepted principles in the rilidonal museum
community).
15! First Amended Complaint at 2 Republic of Peru alérUniv., No. 1:08-cv-02109 (D.C. Dist. Apr. 20(®),
%\éailable athttp://dockets.justia.com/docket/district-of-coluiabcdce/1:2008¢cv02109/134251/.

Id.
153 SeeDavid Glenn,Peru v. Yale A Battle Rages Over Machu PicGHIHE CHRONICLE OF HIGHER EDUCATION,
Apr. 3, 2009,available athttp://chronicle.com/article/Peru-v-Yale-A-Battleafes/13277 (stating although Peru’s
case is favored by the documentary evidence, theuid still faces the severe hurdle with the sttftlimitations).
154 yale University's Reply to Peru’s Opposition ts Motion to Dismiss, Republic of Peru v. Yale UniMo.
135(§9CV01332 (D. Conn., Jan. 8, 2010), 2010 WL 133045

Id.
156 5ee generally idproviding arguments as to why Connecticut lanetibarred Peru’s claims).
157 See generallyrale University’'s Reply to Peru’s Sur-Reply to fhar Support of Yale’s Motion to Dismiss,
Republic of Peru v. Yale Univ., No. 3:09-cv-01338®. Conn, Jun. 4, 2010) 2010 WL 2647315. (arguing
Connecticut statutes of limitations apply and baru® claims and addressing why Peruvian statutdisndation
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It is difficult to achieve a mandated return of thdtural objects in disputé® This difficulty
means parties often resort to the media and othielicooutlets hoping to encourage a private
settlement that both parties can agree upon ard.Efa

Peru and Yale created a Memorandum of Understanating007, but it was never
enacted because Peru filed its lawsuit insteadafgeding under the agreemét. Yale could
try to convince the public of its rightful possessiof the artifacts and how it could better care
for and study the objects, but this fact would Ib@tdeterminative of the legal issues presented in
court’®® Without an effective methodology to resolve tligpdte, litigation continued while the
ownership issue subsided to a technical procedssaé'®

In the case between Italy and the Getty, the Gityed any legal or ethical obligation to
return the statue, believing it properly acquirdte tstatue and no new facts indicated
otherwise'®® Italy claimed it not only had a legal right teethtatue, but there was also an ethical
obligation for the Getty to return the statue &yf®® However, Italy may not actually be the
country of origin since the statue is actuallyibttted to a Greek sculpté¥® Given the statue is
actually part of Greek cultural heritage, Italy’'tailm does not involve the typical ethical
considerations for repatriating cultural propetiythe country of origirt®®

As of 2010, an Italian judge ordered the statueeherned to Italy®’ It is unclear how
this order will actually be enforced against thett¢sen California since a United States court
proceeding would be required to enforce the forgiglyment:®® Further, the Getty said it will

does not apply).
18 Seelsabel GuerraPeru Asks Yale University to Return Artifacts befduly 7, 2011LIVING IN PERU, Sept. 28,
2010, http://www.livinginperu.com/news-13233-culture-lnist-peru-asks-yale-university-return-artifacts-trefo
july-7-2011 (noting a lawsuit was filed and is tgerarried out under U.S. laws but Peru still mageilalic demand
for the return of the objects by 201%ge alscElisabetta Povoleddtaly Presses Its Fight for a Statue at the Getty
N.Y. TiMES, Jan. 15, 2010, http://www.nytimes.com/2010/01/16/edesign/16bronze.html (acknowledging the
Italian judge’s order would require enforcementtia United States and the return would not be aatiain
159 CompareGlenn,supranote 153 (providing a timeline showing the partiesched an agreement in 2007 but after
Peruvian scholars and activists objected, the aggat collapsed and Peru filed its lawsuitjth Press Release,
Michael Brand, director of the J. Paul Getty Muselime Getty Trust, Object Lesson (Jan. 31, 200i)file with
author), available at  http://www.getty.edu/news/press/center/wsj_bramjea_return_oped013107.html
(discussing how the Getty was surprised when Halyied to adhere to the agreement).
10 Glenn, supra note 153 (providing a timeline that shows the iparreached an agreement in 2007 but after
Peruvian scholars and activists objected, the aggaecollapsed and Peru filed its lawsuit).
161 See id(reporting how Yale’s public statements suggest technology make studies of the object possibte an
such studies can be conducted in the United States)
162 see generallyrvale University’'s Reply to Peru’'s Sur-Reply to ther Support of Yale’s Motion to Dismiss
(arguing Connecticut statutes of limitations apghygl barred Peru’s claims).
163 SeeMemorandum from the Ronald L. Olson & Luis Li teetDelegation from the Italian Ministry of Culturi)
(Nov. 20, 2006),available at http://www.getty.edu/news/press/center/getty itehpnze 112006.pdf (discussing
how the statue was acquired after legal claimbecstatue in Italy were dismissed).
184 SeePovoledg supranote 158 (quoting a source that says getting téteies back is a matter of justice because no
museum should be allowed to exhibit pieces witkgidl provenance and others who say the statuectasnie part
of Italy’s culture and folklore).
165 seeMemorandum from the Ronald L. Olson & Luis Li teetBelegation from the Italian Ministry of Culture,
supranote 163, at18 (noting Italy has not disputed th&us’s Greek origin).
166 Seeid. (claiming ltaly's cultural heritage is not damagedcause the statue is representative of Greek
civilization, and is not connected to Italy).
167 Martha Lufkin, Greek Bronze Will Stay in the Getty VjlIAHE ART NEWSPAPER Apr. 12, 2010,
?ggp://theartnewspaper.com/articles/Greek-bronz|bsls&y-in-the-Getty-ViIla%20/20504.

Id.
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appealséhe Italian decision and would object to acyion Italy may pursue in American
courts.

Similar to Peru’s case, Italy could face a numklfelegal technicalities in the American
legal system that may prevent the ultimate issuevafership from being resolvé® Also,
since the history of the object indicates it isnfr@ Greek sculptor, and it was discovered in
international waters, ltaly’s claim to ownershipyrze diminished’* When American courts
examine claims for returning artifacts to a foreigountry, strong evidence is required in
showing the object came from the country instiytihe claim'’? Italy’s claim that its export
laws were violated may not support a claim of owhar to the statu€> The illegal export of
an object does not automatically subject the imgotb action in an American codff.
Therefore, it is unclear as to whether an Americamurt will even enforce the Italian
judgment!™

Contention over the ownership of objects can himdktionships between the partfé$.
Maintaining and respecting cultural property is @mportant aspect of international
relationships’’ Pursuing the action in a courtroom does not leagroductive results’
Repatriation is not always a necessary or idealtiswl to the dispute over cultural propefty.
Parties are often better suited to create privgteeanents concerning the object in questidn.
Both disputes discussed in this Article tried teate private agreements in returning the cultural

169 Id

170 CompareGlenn,supranote 153 (stating the statute of limitations giese a strong legal caseyjth Lufkin,
supranote 167 (saying the claim may be barred by statilienitations because Italy knew the statue veasited at
the Getty since at least 1977).

171 seeMemorandum from the Ronald L. Olson & Luis Li teetBelegation from the Italian Ministry of Culture,
supranote 163 (saying Italy’s cultural patrimony canbet damaged because the object actually repreSeaek
culture).

172 See id.at 12 (citing Gov't of Peru v. Johnson, 720 F. Su10, 812 (D. Cal. 1989), which dismissed Peru’s
claim after it could not show the objects came froodern-day Peru and not some other neighboringtogu

173 See id.at 15 (noting three sources that claim exportritgins do not create binding ownership on cultura
artifacts).

174 See id(citing four sources in support of arguing an imjng nation’s law is not violated by bringing int&ork
that has been illegally exported from another cognt

175 seeLufkin, supranote 167 (commenting on the need for a U.S. cmugrant authority to enforce the Italian
judgment).

176 SeePovoledosupranote 158 (stating an agreement between the Italiétnre minister and the Getty museum
was signed only after the parties agreed to sdedbe question of the statue’s ownership).

17 Compare1970 UNESCO Conventiosupranote 146, at art. 2 (stating illegal transfer oftaral property is a
primary cause of impoverishing a culture’s heritage international cooperation can protect cultpraperty from
such danger)with 1970 UNESCO Conventiorsupra note 146, at art. 12 (stating the parties shalpeet the
cultural heritage of any territories for which thene responsible for their international relations)

178 CompareGuerra,supranote 158 (noting a lawsuit had been filed andiedrout under U.S. laws, but Peru still
made a public demand for the return of the objegt2011)with Nicole Winfield, Italian Court Orders Getty
Museum to Return Statue  THE HUFFINGTON PosT, Feb. 11, 2010,
http://www.huffingtonpost.com/2010/02/11/italiantsborders-gett_n_458481.html (stating that Italants the
Getty resumes negotiations on the statue’s retimenghe court order for the statue’s return).

179 seeAlexander A. Bauer, Shane Lindsay & Stephen Uti¢ken Theory, Practice and Policy Collide, or Why Do
Archaeologists Support Cultural Property Claims? ARCHAEOLOGY AND CAPITALISM: FROM ETHICS TOPOLITICS
45, 53 (Y. Hamilakis & P. Duke eds., 2007) (recagmy it is beneficial to circulate cultural matdsidbecause it
may encourage respect for cultural dynamics anersiity).

180 Compare Memorandum of Understandingupra note 145 (providing terms of an agreement to ereat
collaborative relationship focused on education eegarch of the objectsyjth Press Release, The Getty Trust,
supranote 159 (describing the terms of the October 2ifféement reached between the parties).
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property*®* However, neither agreement was actually complbiethe parties®? The parties
seemed to recognize the importance and power wvhtpragreements arranging for the return of
objects, but were simply not willing to compromise particular issue¥> However, when they
resorted to legal action, other issues, such astétete of limitations, overshadowed the issue of
ownership'®*

B. INTERNATIONAL CONVENTIONS AND PROFESSIONAL GUIDELINES EMPHASIZE THE
IMPORTANCE OF RESPECT COOPERATION AND COMMUNICATION IN A CULTURAL
PROPERTYDISPUTE

Relationships are strained when parties cannothreacagreement about the return of
objects®® All parties will be better served if there is apeommunication and an attempt to
build a relationship with the country claiming owsigip:®® These ideals are reflected in
guidelines addressing cultural property isstiésThe AAMD guidelines encourage an equitable
response to the claim, even if the claim does raeha basis in American laif? ICOM
encourages a dialogue between the parties in fafatractions2° Instead of starting a fight in
a courtroom or in the media, museums should condiderespect and cooperation encouraged
in professional guidelineés’ Cooperation and respect is critical in such $ioms because
cultural property has recognized importance for mlankind; it should not divide the
international community?*

There are additional actions countries may takensure their cultural property is
protected while providing a more effective resantito cultural property ownership? For

181 |d
182 see generallylenn,supranote 153 (saying the parties reached an agreem@@07 but Peru filed its lawsuit
after Peruvian scholars and activists objecteds$Release, The Getty Trustipranote 159 (claiming the Italian
!\él;nistry rejected the agreement when they saidgreement would be reached without the transfen@ftatue).

Id.
184 See generallyvale University’'s Reply to Peru’'s Sur-Reply to ther Support of Yale’s Motion to Dismiss
(providing Yale’s argument as to why the statutéroftations bars Peru’s claim).
185 SeePress Release, The Getty Trumipra note 159 (saying ltaly's demand for the statueeenthe meeting
because there was no room for further discussiee®; alsoGlenn, supra note 153 (stating that pressure from
activists in Peru led to the collapse of 2007 ages).
186 seeWillard L. Boyd, Museums as Centers of Cultural UnderstandingMPERIALISM, ART AND RESTITUTION
47, 54 (John Henry Merryman ed., 2006) (statingenuoss should be open and seek a relationship wétmation
requesting repatriation).
187 SeeCoDE OFETHICS § 6.2, supranote 145recommending museums prepare for a dialogue aletuning an
object to its country of origin); 1970 UNESCO Contien, supra note 146, at pmbl. (stating the protection of
cultural property is effective when nations coopara
188 Boyd, supranote 186, at 55.
189 SeeCoDE OFETHICS § 6.2, supranote 145recommending museums prepare for a dialogue aleturning an
object to its country of origin).
199 CompareCopE OFETHICS § 6.2,supranote 145recommending museums prepare for a dialogue abtwrning
an object to its country of originyith ASSOCIATION OFART MUSEUM DIRECTORS supranote 145 (stating museums
should respect a country’s right to protect itswmall property).
191 521970 UNESCO Conventiosupranote 146, at pmbl. (stating cultural property i ®f civilization’s basic
elements).
192 See generallyi954 Hague Conventiosupranote 146 (providing provisions for countries tmtect cultural
property during war or occupation); 1970 UNESCO @ortion,supranote 146 (providing provisions preventing
the illegal transfer of stolen cultural propert$895 UNIDROIT Conventionsupranote 146 (providing provisions
preventing illegal transfer of stolen or illegadlyported cultural property).
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example, the 1954 Hague Convention provides dordbr countries to protect cultural property
during war and occupatiol® The 1970 UNESCO Convention and the 1995 UNIDROIT
Convention both represent agreements that cantleaggocess of remedying the illegal transfer
of cultural property® These conventions are available frameworks founties, but
unfortunately many have not yet decided to becoimeirsy parties to these agreemelits.In
some cases, countries have signed the 1970 UNES@®e6tion, but have not signed its
counterpart, the 1995 UNIDROIT Conventibfi. UNESCO presented information on these
treaties and encouraged countries to sign béth.

Cultural property faces many dangers, including a6 destruction during war or being
the subject of illegal transfet®® Cultural property provides an opportunity to urstiend other
cultures and formulate relationships with otherrades!®® Nonetheless, museums should not
acquire objects removed from their origin illegatly violate some other lafi® When such
claims appear, the courtroom is available for eitharty, but this may not provide the most
effective method of resolutid?® The claims should be seriously considered, bitafe
agreements are the preferable resolution if thégsaran actually execute such agreem&fits.

193 See generallyl954 Hague Conventiosupra note 146 (providing provisions for countries totect cultural
property during war or occupation).

194 SeeConference Celebrating the 10th Anniversary of 1885 UNIDROIT Convention on Stolen or lllegally
Exported Cultural Objects, Paris, Fr., June 24,52QINESCO Information Note: UNESCO and UNIDROIT—
Cooperation in the Fight Against Illicit Traffic i@ultural Property 1, U.N. Doc. CLT-2005/Conf/803/2 (June 16,
2005), available athttp://lunesdoc.unesco.org/images/0013/001399/1H996If (stating both the 1970 UNESCO
Convention and the 1995 UNIDROIT Convention fidhtit trade of cultural property).

195 geeid. at 2 (recommending both the 1970 UNESCO Convendiod 1995 UNIDROIT Convention be
considered for ratification at the same time).

19 Compare1970 UNESCO Conventiorsupra note 146 (listing the parties to the 1970 UNESC@n@ntion),
with 1995 UNIDROIT Conventionsupra note 146 (listing the signatures, ratificationad aaccessions for the
Convention).

197 SeeConference Celebrating the 10th Anniversary of 1885 UNIDROIT Convention on Stolen or lllegally
Exported Cultural Objectsupranote 194, at 2 (recommending UNESCO Member Statasider both the 1970
UNESCO Convention and 1995 UNIDROIT Conventionrgtification at the same time).

198 Compare1954 Hague Conventiosppranote 146, at pmbl. (stating cultural propertyrisricreasing danger of
destruction given the warfare technique develops)ewith id. at 1 (stating that trafficking in cultural propers
developing into a universal problem that affectsntdes and requires international regulation).

199 5eeAlexander A. Bauer, Shane Lindsay & Stephen Usogranote 179 (recognizing it is beneficial to circelat
cultural materials because it may encourage respectiltural dynamics and diversity).

200 5eeASSOCIATION OFART MUSEUM DIRECTORS supranote 145 (explaining how the AAMD disproves ofcill
excavation or theft of any art or archaeologicatarials).

201 See generallyCase Summary: Peru v. Yale UniversityTERNATIONAL FOUNDATION FOR ART RESEARCH
http://www.ifar.org/case_summary.php?docid=11846A04ast visited Oct. 8, 2010) (providing the csstory
since 2008); Winfieldsupranote 178 (noting since the ltalian court order basn issued, Italy must still ask for
enforcement of the order in the United States whideGetty said it will appeal the Italian courtiséon).

202 compare1970 UNESCO Conventiorsupra note 146, at pmbl. (stating the protection of walt property is
effective when nations cooperatejth Glenn,supranote 153 (saying the parties reached an agreem@007 but
Peru filed its lawsuit after Peruvian scholars antivists objected)yand Press Release, The Getty Trgstpranote
159 (saying the agreement was denied in Novemb@s a@er Italy refused to reach a final agreemeithiaut the
statue’s transfer).



116 POLITICS, LEVERAGE, AND BEAUTY Vol. 1

IV.  CONCLUSION

This Article discussed cultural property and caseslving the restitution of such
objects?® Different international agreements were discussegresent the options countries
have in protecting their cultural propefff. The recent disputes between Peru and Yale
University and between Italy and the Getty Museusrendiscussed to show how countries
resort to legal action in demanding the returnhgirt cultural property®® The Article argued
although legal action is available for repatriaticases, it is not the most effective optf6h.
Given the international nature of repatriation @usi, this Article also argued that cooperation
and respect is vital in avoiding legal battles afdaining private agreements to resolve the
parties’ dispute8®’

Cultural property has an important place in botmaion’s history as well as in
mankind’s history. The fight for ownership of anjextt may stem from pride or be motivated by
tourism opportunities and the accompanying revenitas a difficult discussion to determine
who should be the rightful owner of an ancient obj art or other cultural property. However,
as seen with Peru and ltaly, resorting to the lesgatem is not likely to resolve the claim of
ownership. There are those cases where the objastilMegally obtained that require legal
action. However, sometimes the primary purpose rofging a courtroom action is to create
leverage in reaching a settlement for the objeElss may not be an ideal use of the legal
system, but it is a valid technigue in negotiatiohssome point, countries may have to realize
the museums properly acquired the objects. Theymeay to concede the object is surviving in
its current location. Nonetheless, as the claintutiural property is important in defining a
nation’s history, it seems unlikely we have seem ltst of legal actions against museums for
repatriation or restitution.

203 geesupranotes 12—143 and accompanying text.
204 Seesupranotes 17-61 and accompanying text.
205 seesupranotes 79-143 and accompanying text.
206 geesupranotes 151-175 and accompanying text.
27 Seesupranotes 176—202 and accompanying text.



CAPTAIN OF A SHIP OF FOOLSON A CRUEL SEA: HOW EUROPEAN
UNION LEADERSHIP MAY SINK THE PROPOSED ARMS TRADE
TREATY

Adam Arthur Biggs
l. INTRODUCTION

The past century experienced a marked increasemedaconflict from Europe to the
farthest parts of Southeastern ASiaAt the heart of modern conflict is a particuldass of
weaponry—small arms and light weapén€ommentators have noted that small arms and light
weapons have become widely used by groups invalvednflict; particularly, groups utilizing
asymmetric warfare tactids.For example, small arms and light weapons weitzed in the
more than fifty inter-state, intra-state, and immmt conflicts over the past fifteen years.
Notably, 90% of deaths in modern conflicts areilaitable to the use of small arms and light
weapons. As a consequence of wide utilization, these weagtve destabilized governments
and strained economic infrastruct§réMoreover, the negative effects also include gonental
instability, catastrophic healthcare consequenaed,environmental degradatibonHowever, it
is imperative to recognize that the current glgialiferation of small arms and light weapons
did not directly ignite the abovementioned conflectd spur the negative effects, but instead
simply acted as a fuel source for the conflidEommentators estimated there are approximately

" J.D., Creighton University School of Law, 2011AB.University of Kentucky, 2008.

! SeeColonel Stuart W. Rischostile Outsider or Influential Insider? The Unit&tates and the International
Criminal Court ARMY LAW., MAY 2009,at 61, 62 (2009) (discussing the conflicts duringttdominated the last
century).

2 Harold Hongju Koh A World Drowning In Guns/1 FORDHAM L. REv. 2333, 2334 (2003) (discussing the global
elements of small arms and light weapons transfers)

% SeeHugh Griffiths & Adrian Wilkinson,Guns, Planes and Ships: Identification and Disraptbf Clandestine
Arms TransfersSe. & E. EUROPE CLEARINGHOUSE FOR THECONTROL OFSMALL ARMS & LIGHT WEAPONS Aug.
2007, at i (noting the popularity of small arms dight weapons with groups that do not fight usimrghodox
principles).

*1d.

® Michael RennerSmall Arms, Big Impact: The Next Challenge of Disament 137 WORLDWATCH PAPER 1, 5
(1997) (arguing “[b]Jut although the firepower, reaand precision-targeting of . . . major weapoystesns dwarf
the capacities of [small arms and light weaporig}, hundreds of millions of these low-tech, inexpexssturdy,
and easy-to-use weapons now spread around the wogldhe tools for most of the Kkilling in contemagr
conflicts—causing as much as 90% of the deathsoudih these weapons are small in caliber, they igrarideed
devastating, in their impact.”).

® LARRY KAHANER, AK-47: THE WEAPONTHAT CHANGED THE FACE OFWAR 171-72 (2007).

"1d. “[I]t [has] become][] clear that small arms [ar&t just about tribal wars. . . . [small arms] deatirug wars,
terrorism, and insurgencies. But small arms dictimonore long-term damage to countries. They irsaiel the
worldwide burden on healthcare systems and alldiMf spread of infectious disease by preventing caédi
caregivers from entering conflicted areas. Excegsfesmall arms [led] to severe economic consegerny
destabilizing governments and destroying econonfrastructure.’ld.

8 Rennersupranote 5, at 8. “The proliferation of small armsttie fuel of conflict, not the starter. Widespread
unemployment, poverty, social inequality, and thespure of environmental degradation and the resailgpletion
in the presence of large quantities of small armekena highly combustible combinationld. Specifically,
“[MJilitary weapons and poverty are proving to be@adly combination.ld. at 24.
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639 million small arms and light weapons worldwidddowever, this estimate understates the
total number of weaponry because of the tens dfamd of unregistered weapoffs.

Currently, “[t]here is one gun for every ten people the planet. Yet 8 million small
arms and light weapons are manufactured each YeaFdr instance, each year manufacturers
produce enough ammunition to execute each persaaxth twice> The major producers and
exporters of military grade small arms and lightapens are a diverse group, according to the
Small Arms Survey? However, the Small Arms Survey also noted thapile the diversity, the
trade is dominated by a very limited number ofestaincluding the United Stat&s. Harold
Hongju Koh, Professor of international law at Yakewv School and Legal Advisor to the United
States Department of State, remarked that the aastry is almost entirely unregulat&d.

The current regime that regulates the trade in Ismahs and light weapons is
multifaceted'® The facets include arms embargoes, internatipfes of action, and non-
binding agreements regulating the sale and trareffemall arms and light weapohs. The
European Union (“EU") has strongly supported arefenm initiatives:® For instance, the EU
promulgated the European Union Code of Conduct mnsAExports;’ an international initiative
aimed at governing the conduct of states that éxaons?® Moreover, in 2010, the global
community took the first steps towards creatingegally binding treaty to regulate the arms
trade?® The EU and ninety-four states provided inputh® tnited Nations about how the treaty
should be draftef In doing so, the EU argued to pattern the prop@sens trade treaty after
the EU Code of Conduét.

° Koh, supranote 2, at 2334.
104,
“The Devil's Bargain (Bashiri Films 2008) [hereinafter DEvIL'S BARGAIN, available at
http://www.youtube.com/watch?v=WrIxhbeyT34. “[Gjial annual production of [small arms and light weeg
currently stands at approximately 4.3 million.” ifiths, supranote 3, at 3.
2 Devil's Bargain, supranotel1.
13 SeeGRADUATE INST. OF INT'L & DEV. STUD., SMALL ARMS SURVEY 2009 32 (2009) [hereinaft&vALL ARMS
ﬁJRVEﬂ (presenting empirical data about the 22 largestipcers of military grade small arms and light pass).

Id. at 33.
15 SeeKoh, supranote 2, at 2333, 2339 (explaining how and whyithiernational community neglected to truly
regulate the production and exportation of smatisaand light weapons).
16 At Gunpoint The Small Arms and Light Weapons TraBeown J. WORLD AFF., Spring 2002, at 159, 159
[hereinafterAt Gunpoint.
1" SeeEmanuela-Chiara Gillardivhat's Legal? What's lllegain RUNNING GUNS: THE BLACK MARKET IN SMALL
ARMS AND LIGHT WEAPONS 31-45(1995) (discussing the sources of the law, which govemttansfer of small
arms and light weapons).
18 ELLI KYTOMAKI, PROMOTING DISCUSSION ON ANARMS TRADE TREATY: EUROPEAN UNION—UNIDIR PROJECT6
(2010),available athttp://www.unidir.org/pdf/activites/pdf18-act43ip
192010 0.J. (C21E).
% Nicholas Marsh;Two Sides of the Same Coin? The Legal and lllegadd in Small ArmsBROWN J. WORLD
AFF., Spring 2002, at 217, 219.
2L Edith M. Ledrerer, First Steps Toward an Arms Trade TreatostoN GLOBE, Jul. 23, 2010,
http://www.boston.com/news/nation/articles/2010237first_steps_toward_arms_trade_treaty/.
22 SeeU.N. Secretary-Generalowards an Arms Trade Treaty: Establishing Commaarhational Standards for
the Import, Export and Transfer of Conventional Ar81-92, U.N. Doc. A/62/278 (Part I) (Aug. 17, 2007
[hereinafterU.N. Responselt] (providing the views expressed by the EU pertajnio the proposed Arms Trade
Treaty).
21d.
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This Article proceeds in three sectidiis.First, the Article’s Background section will
explore the mechanisms associated with the glotma arade€”> In addition, the Background
will examine the ideological principles of the Epfarticularly the principles of the European
Coal and Steel Communif§. The Background concludes with a discussion of&tiées Code of
Conduct, current open market arms policy, and stancthe proposed arms trade tr&dty.

Second, this Article’s Argument section will artiate two major issues pertaining to the
EU and arms trade reform effofts.In doing so, the Article will argue that the CaafeConduct
is not a proper model upon which to base the prgasms trade treafy. Moreover, the Article
posits that the EU would not make the best propbfoerihe proposed arms trade treaty because
the EU’s current common market approach to the arate has actually enabled the spread of
small arms and light weapofis. In doing so, the common market cuts against deelogical
underpinnings of the E&. Third, this Article’s Conclusion will briefly diiss how the EU
could right the ship and aid in arms reform effdfts

I1. BACKGROUND
A. SMALL ARMS AND LIGHT WEAPONS

The phrase ‘small arms and light weapons’ escape®aise definitio> Small arms
and light weapons are easily held and transpdftefls a result, some commentators in the field
of arms transfers consider small arms and lightpeea to normally include arms that can be
utilized by a single combatafit. Based on this understanding, small arms inclutiensachine
guns, assault rifles, and handgdfsLight weapons include landmines, light mortamzdokas,
rocket-propelled grenades, light anti-tank missilesoulder-fired anti-aircraft missiles, and
machine gund’ Almost any individual can utilize a small armlight weapon because of their
lightweight natur€® For example, children throughout the developingylev regularly carry

% See infranotes 34-292 and accompanying text.
% See infranotes 34-97 and accompanying text.
%6 See infranotes 98-108 and accompanying text.
27 See infranotes 109-88 and accompanying text.
2 See infranotes 188-278 and accompanying text.
% See infranotes 197-240 and accompanying text.
30 See infranotes 197-240 and accompanying text.
31 See infranotes 241-78 and accompanying text.
32 See infranotes 279-92 and accompanying text.
% Rennersupranote 5, at 10.
34 Michael Klare,The Kalashnikov Age&5 THE BULLETIN OF ATOMIC SCIENTISTS Jan. 1999, at 18, 2fvailable at
http://bos.sagepub.com/content/55/1/18.full.pdfHhfinereinafterAK Agd. “[Small arms and light weapons] are
easy to hide and carry. A single pack-horse cary @adozen or so rifles through dense jungles bigin mountain
passes, bypassing government checkpoints; a cabfitmorses can supply a small armyd. at 20-21.
% Aaron Karp,Small Arms — The New Major WeappimsLETHAL COMMERCE 17, 23 (Jeffery Boutwell et al eds.,
1995).
3% Michael Klare, The Global Trade in Light Weapomsldhe International System in the Post-Cold Was, Er
|3_7ETHAL CoMMERCE33(1995)(explaining the various types of weapons normatiysidered small arms).

Id.
3 SeeKoh, supranote 2, at 2335 (explaining that small arms aghitliveapons are widely utilized by both children
and adults). For example, the Avtomat Kalashnikévaassault rifle, as known as the AK-47, a weaglassified
as a small arms and light weapon, weighs only 4l8gkams. SeeRACHEL J. STOHL ET AL., THE SVALL ARMS
TRADE A BEGINNERSGUIDE xxviii (2007) (providing a graphical breakdowntbg statistics boasted by the AK-47).
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small arms and light weapofis. Consequently, an estimated 250,000 children liawght in
modern conflict

In addition to weight, small arms and light weapanbkieved prominence in conflict for a
plethora of reasorfs. These reasons include: low cost, deadly capacgienplistic design, and
resilience*® First, small arms and light weapons are cheapwaddly availablé’® The current
arms trade is influenced only by the principlessapply and demarf. For example, the
conclusion of the Cold War dumped millions of weapaipon the world markét. Developing
states, such as Afghanistan, were inundated withod of weaponry® Afghanistan is currently
the world’s leader in unaccounted for weaponry,stiog an estimated 10 million un-accounted
for small arms’ As a consequence of the supply of small armsfghanistan, the price of an
AK-47 has plummeted to around $¥0.Additionally, portions of Africa are so inundatedth
small arms that weapons can be purchased for the pace as a sack of corn—around $15.
The |O\é\6 cost makes small arms affordable to a widege of users, including many non-state
groups:

Second, small arms and light weapons are deadinnually, small arms and light
weapons facilitate the killing of approximately dihundred thousand peopfe.An assault rifle
can discharge hundreds of rounds per minute, makpuagsible for a low number of combatants
to cause massive carnate.Small arms expel ammunition at such a great gldbat any
contact with the human body produces death or massiuma’® The 2008 attacks in Mumbai,
India illustrate the amount of damage a small groap inflict with small arm3> During the
attacks, ten assault-rifle toting Pakistani testsii associated withashkar-e-Taibawere able to

3 1d. “Many small weapons are so lightweight and caraggembled and reassembled with such ease thatehil
as young as 10 years old can use them. While tiemgmenon of child soldiers is not a new one, theye
availability of lightweight arms in the contemporarar has boosted the ability of children to patite in armed
conflicts.” Rennersupranote 5, at 11.
“0 Rennersupranote 5, at 12; Kotsupranote 2, at 2335.
“1 AK Age supranote 34, at 20.
2 Rachel StohlReality Check: The Danger of Small Arms Prolifarati6 Geo. J. INT'L AFF. 71, 73 (2005)
[hereinafterReality Check
3 AK Age supranote 34, at 20.
4 Griffiths, supranote 3, at 4 (commenting that as result of thegulated aspects of the arms trade, the only true
regulation lies in market forces).
> AK Age supranote 34, at 20.
¢ SeeKoh, supranote 2, at 2336 (discussing the global diffusibrsmall arms and light weapons throughout the
world — including Afghanistan).
7 |d. However, the population of Afghanistan is onlyownd 29 million. CIA— THE WORLD FACTBOOK,
https://www.cia.gov/library/publications/the-worfdetbook/geos/af.html (last visited Mar. 16, 2011).
“8 STOHL, supranote 38, at 12.
“9 Koh, supranote 2, at 2336.
0 Renner,supranote 5, at 11. “For just $50 million—roughly thest of a single modern jet fighter—one could
equip a small army with some 200,000 assault rdtesday’s ‘fire-sale’ prices.ld.
°1 SeeKarp, supranote 3, at 179discussing the global reaction to the enormous tddife associated with the use
ng small arms and light weapons).

Id.
>3 AK Age supranote 34, at 21.
>d.
%> SeeMail Foreign ServiceSentenced to Death, the Baby-Faced Mumbai Gunmélty ®f Massacre that Killed
166 People THEDAILY MAIL, http://www.dailymail.co.uk/news/worldnews/artiel®73592/Mumbai-gunman-
Mohammad-Ajmal-Kasab-sentenced-death-2008-maskauoite(last updated May 7, 2010) (describing thengve
surrounding the event of the November 26th, 200®tist attack in Mumbai).
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kill ovrtgg 166 people in a series of calculated ésaupon hotels, a train station, and a Jewish-
center

Third, small arms and light weapons can be eagirated®’ Small arms, unlike major
weapons systems, do not require substantial upkegiptics, support, or instructicfi. Children
understand how to use small arms with sickening Ea&ven a five-year-old child understands
how to point an assault rifle and pull the trig&fer.

Fourth, small arms and light weapons are resifienEor example, Colonel David H.
Hackworth, United States Army Colonel, once notedwas able to fire thirty rounds from an
assault rifle he found buried undergrofAdDespite the fact that the weapon was underground
for at least a year, it fired as if recently seedf® Small arms and light weapons last for
decades because of their resilient natfirét the end of a conflict, small arms do not beeom
obsoleté® The weapons are often transferred or sold by etanits in the concluding conflict to
combatants in a fresh confli®. For instance, U.S. weapons left in Vietham werycled to
conflicts in the Middle East and Central Amerféa. The notion that weapons are often
transferred from conflict to conflict is illustrateby the New York Times’ recent report that
Marines in Afghanistan found®alibangun cache containing western style weapons daticl
as far as 1915’

B. THE SMALL ARMS AND LIGHT WEAPONSTRADE

Demand for small arms and light weapons is metugiadifferent mechanisnts. Small
arms and light weapons are traded through oneregtHistinct channels: white market, grey
market, and black market transféfs. White market transfers involve sales between
governments, which conform to international andamet law/* Normally, these transfers take

*1d.

" Koh, supranote2, at 2335.

®d.

¥d.

g,

®11d. at 2337.

62 SeeK AHANER, supranote 6, at 52 (noting the story of servicepersorigietnam using weapons that were badly

soiled).
Colonel David H. Hackworth told the story of bullws during a base construction project
uncovering a buried Vietcong soldier and his AK cklaorth yanked the weapons out of the mud
and pulled back the bolt. “Watch this,” he saidl'll ‘'show you how a real infantry weapon
works.” With that he fired off thirty rounds astife rifle had been cleaned that morning instead of
being buried for a year.

Id.

3 d.

% SeeRennersupranote 5, at 36-38 (arguing that because of thdieesinature of small arms and light weapons
weaponry can circumnavigate the globe jumping foontonflict to another).

% See id (noting the recycling of weapons after confliwiother conflicts).

% See id (discussing the life cycle of a small arms agtitiveapon).

°71d. at 39.

® See C. J. Chivers, What's Inside a Taliban Gun Locker?N.Y. TiMES, Sept. 15, 2010,
http://atwar.blogs.nytimes.com/2010/09/15/whatsd@sa-taliban-gun-locker/ (explaining that weapdosnd by
the Marines dated back to as far as 1915).

% See infranotes 70-73 and accompanying text.

0 SroHL, supranote 38, at 13.

"I MIKE BOURNE, ARMING CONFLICT: THE PROLIFERATION OFSMALL ARMS 31 (2007).



122 CAPTAIN OF A SHIP OF FOOLS ON A CRUEL SEA Vol. 1

the form of either government-to-government trarssée& commercial sales negotiated by private
entities’> Commentators remarked that despite the legarmatiwhite market transfers little
data is available pertaining to these transférs.

Grey market transfers are accomplished by exptpitoopholes in international and
national law’* Grey market transfers involve sales betweenstatd non-stat€s. Grey market
transfers begin with groups that can legally transirms, and result in unauthorized recipients
receiving arms® Transfers from states to insurgent or rebel gscane common forms of grey
market transfer§. For example, Iran is known to transfer weaponsfuel Kurdish
insurgencies® Similarly, Pakistan armed Kashmiri rebels in @i A degree of secrecy is
inherent in the nature of grey market transf8rsAs a result, very little information is known
about the grey markét.

Black market transfers involve sales of arms inlation of international standar8s.
Brokers, also known amerchants of deathsupply illegal groups with small arms and light
weapons$? In exchange for a fee, brokers organize armssteas among parti€é. Brokers
connect arms-buyers, arms-sellers, and transparpanies® Brokers arrange deals especially
when the parties to a transaction are separatedultyre, political ideology, or geography
difference$® Basically, brokers serve as the direct link bemvgroups and the international
small arms and light weapons market.

Brokers often allow arms transfers to merge andetse between the legal and illegal
market in order to disguise the illegal trandferArms brokering is a lucrative business with
little risk if a broker is careful to commingle kegarms with illegal arm& Commentators have
noted that illegal arms brokering over an extendedod of time pays more than smuggling
other contraband items, such as drugs, becausesthef getting caught is much less and the

2 Rennersupranote 5, at 32.

3 See, e.g., idcriticizing the fact that even though white metrkransfers are legal in nature very little infation
is made available to researchers and the publiargé- to promote transparency and accountabilitthenfield of
arms transfers).

"4 STOHL, supranote 38, at 13‘Insurgent groups and embargoed governments aem dfte recipients of grey
market transferdd. The line between white and grey market salexften blurry.ld. For example, covert sales
may be government sponsored but nonetheless vioitdenational law, defy UN arms embargoes, or igno
national policy.”ld.

"> BOURNE, supranote 71, at 31; ®HL, supranote 38, at 13.

® STOHL, supranote 38, at 13.

d.

8 Rennersupranote 5, at 33.

1d.

89d. at 32.

#d.

82 BOURNE, supranote 71, at 31.

8 Kathi Austin, lllicit Arms Broker: Aiding and Abetting Atrocitie8ROWN J. WORLD AFF., Spring 2002, at 203,
204; see alsoDenise GarciaArms Transfers beyond the State-To-State RedlmiNT'L StuD. PERSR 151, 151
(2009) (discussing weapons transfers to non-statgpg throughout the world).

8 Brian Wood & Johan Pelemahlaking the Deal and Moving the Goods—the Role gffgins and Brokers, in
ggUNNING GUNS: THE GLOBAL BLACK MARKET IN SMALL ARMS 129, 129 (Lora Lumpe ed. 2000).

g

87 BOURNE, supranote 71, at 115.

8 Griffiths, supranote 3, at ii.

#d.
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same transit procedures used for illegal arms @mided to transport legitimate godds.in
addition to mixing legal weapon transfers with gié weapons, brokers often disguise illegal
weapons as innocent iteriis.For example, brokers hid weapons intended foridméighters in
Columbia amongst a shipment of proddteGrenades were codenamed pineapples, ammunition
codenamed food, and money for payment codenamertdé? Along the same lines, brokers
utilized aid shipments to Africa to hide illegahas® This tactic in particular has exacerbated
the problems associated with the militarizationrefiigee camps—a pressing issue facing the
global community®> Brokers understand that if they follow well-edtsied practices they will
likely not be noticed by authoriti€8. Nevertheless, brokers understand that if apprigtethe
likelihood of being prosecuted is mininTal.

C. THE EUROPEANUNION: A UNION CREATED TOCOMBAT ARMS PROLIFERATION

In the aftermath of World War II, Europeans wersotate to avert such killing and
destruction in the futur® In 1949, several Western European States formedCouncil of
Europe® In addition, six states, under the Schuman ptaoperated further and began the
formation of the European Coal and Steel CommufiftyThe underlying purpose of the Coal
and Steel Community was the collective managenfethischeavy industries of coal and stEel.
The Coal and Steel Community was aimed at reggatire materials necessary to create
Weap;)lggy; as a result no single state could umdHye create weapons to turn against the
other

In 1951, the states formally created the Europeaal @nd Steel Community® The
Community was viewed as a bold step forward in tealm of cooperative international
governanceé> Subsequently, in February 1953, the common mdoketoal and steel begaff,
The transition marked the first time highly complmodern national economies voluntarily
merged:®® The transition resulted in six states cedingdargrts of their sovereignty in order to

% See id (arguing that the mixing of legal and illegal armake any regulation effort almost impossible).
°1 STOHL, supranote 38, 19.
214,
B4,
“d.
% See ROBERT MUGGAH, NO REFUGEE THE CRISIS OF REFUGEE MILITARIZATION IN AFRICA 15-20 (2006)
(discussing the problems pertaining to refugeeAfiican conflict zones gaining small arms and ligtgapons).
“[1IIn too many refugee camps there are people withs. The mere presence of guns turns refugee ciompsafe
havens in oppressive centers for persecution, dsawdor impressing and recruiting child soldiéroh, supra
note 2, at 2339.
% Griffiths, supranote 3, at ii.
d.
8The History of the European UnipBUROPAEU, http://europa.eu/abc/history/1945-1959/index_ten mereinafter
L—|gistory of the European Unigrflast visited March 11, 2011).
Id.
izild. These states were the Netherlands, France, Galymany, Belgium, and Luxemboutd.
Id.
192 5eeid. (noting that the states that formed the Coal aeelSEommunity sough to prevent one nation agaim fro
arming and plunging the entire continent back iméw).
193 Heinz L. KerkelerEuropean Integration4d7 Av. SOCY INT'L L. PROC. 166, 166 (1953).
194\, FreidmannThe European Steel and Coal Commuriiy NT'L J. 12, 17 (1954).
195 K erkeler,supranote 103, at 166.
106 |d
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combat a common probleti! The ultimate goal of the Coal and Steel Commuwiég to stop
the proliferation of weaponry, which could enableecstate to again plunge the continent back

into war®®

D. THE EUROPEANUNION’ SAPPROACH TO THEARMS TRADE
1. The European Union’s Common Market Approach toAtinas Trade

The creation of a common market of goods withindperis one underlying principle of
the European Union (“EU™”® Later, the EU expanded the notion of the commanmket to
include people, services, and capttdl. Collateral to the common market, the EU adopted
policies aimed at liberalizing world trad. The EU set out to eradicate any item it equateal t
trade barrier in order to liberalize external trAtfe During the liberalization process, the
European Commission proposed a directive to simpdfms transfers between Member
States’® Defense products, including small arms and lighapons, are among the items that
freely move within the EJ™

The EU utilized a two-tiered approach in orderradécate all hindrance to the transfer of
arms within the EU® First, to simplify intra-community transfers, tE&J) encouraged the use
of general and global licenses for small arms aght lweapons!® The approach entailed
certifying individuals who deal in small arms amght weapons, which eradicated the need for
multiple licensing requirement$’ Second, in order to harmonize EU transfer politye
directive required the establishment of a gendcanking system for transfers to the armed
forces of the member States and to certain compafiieAs a result of this directive many

197)d. at 167;History of European Uniorsupranote 98.

198 History of European Uniorsupranote 98.

199 see id (articulating that “{community members eventuplign[ed] the Treaty of Rome, creating the Europea
Economic Community (EEC), or ‘common market’. Thlea [was] for people, goods and services to moael\fr
across borders.”).

110 seeConsolidated Version of the Treaty on the Fundtigrof the European Union art. 26, Sept. 5, 200882
0.J. (C 115) 59 [hereinaft@iFEU] (stating, “The internal market shall compriseaaea without internal frontiers in
which the free movement of goods, persons, sendnescapital is ensured in accordance with theigians of the
Treaties.”).

MExternal Trade, EUROPAEU, http://europa.eu/pol/icomm/index_en.htm [heregraffU External Tradg (last
visited March 11, 2011).

12 35eeTFEU art. 34 (stating, “Quantitative restrictions orpionts and all measures having equivalent effedt baa
prohibited between member statessge alsoTFEU art. 35 (stating, “Quantitative restrictions ompexs, and all
measures having equivalent effect, shall be pradddbetween member states.”).

13 gvALL ARMS SURVEY, supranote 13, at 77.

141d.; See generallyKristin Ashley TessmanA Bright Day For The Black Market: Why Council Ditive
2008/51/EC Will Lose The Battle Against lllicit Earm Trade In The European Unid38 Ga. J.INT'L & COMmP. L.
237 (2009) (discussing how the liberalization of firearms trade within the EU has exacerbatedptioblems
associated with the black market trade in firearms)

15 quALL ARMS SURVEY, supranote 13, at 77 “First, in order to simplify intra-community trafess, [the EU]
encourages the use of general and global licersitelsf¢r transfers of defense products . . . . Secamayrder to
harmonize EU transfer policies, the directive regmistates to establish general licensing systentsansfers to the
%rﬁmed forces of EU member states and to certifiedpanies in other EU countriesd.

117 :g

118 |d
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Member States eliminated all forms of transfer igiag for other Member StatdS. For
instance, several Scandinavian states exeafiptransfers to EU or North Atlantic Treaty
Organization Member States fraatt export licensing requirements

2. The European Union Code of Conduct on Arms Esgpor

The European Union Code of Conduct on Arms ExporCode of Conduct”) is an
international scheme to control the conduct of aexgorters*? First, the Code of Conduct
requested that Member States make export decisiassd upon eight criterfd®> Second, the
Code of Conduct requested that Member States comatanwith one another to ensure real
time information is available during the exporelise decision-making proce$s.

The Code of Conduct’s first criterion suggestedt tthee Member States consider if
weapons transfers would violate any current intional obligations®> For instance, the Code
of Conduct instructed Member States that trans$biauld be refused if a transfer violates a
United Nations arms embard®. Member States should refuse a transfer if thesfea violates
one of the many weapons non-proliferation treatiesEuropean Union (“EU") signéd’

The second criterion suggested the Member Statsdess the recipient state’s human
rights conditiont?® The EU desired Member States to deny all trasgfeat would likely result
in oppression in the importing stdfg. The Member State should consider whether theviafig
items are present when assessing the human rightstion: torture, other cruel, inhuman and
degrading treatment or punishment, arbitrary exenst disappearances, irrational detentions,
and other major human rights violatioris.

119 gee, e.g.ld. at 78 (providing an example of Member States ehampt arm transfers from export licensing,
including Spain, Bulgaria, and the Czech Republic).
1205edd. (explaining that some states exempt transfera fiegulation based upon the importer or end-use).
21 Ynion Code of Conduct on Arms Exports, 2010 OJ2(E) [hereinafter Code of Conduct] available at
http://ec.europa.eu/external_relations/cfsp/sanstamndeofconduct.pdf.
122 Marsh,supranote 20, at 219.
123 code of Conduct, supra note 121.
124 Id.
1251d. at 3.
Respect for the international commitments of EU MemStates, in particular the sanctions
decreed by the UN Security Council and those deéctsethe Community, agreements on non-
proliferation and other subjects, as well as othirnational obligations. An export licence
[sic] should be refused if approval would be indstent with, inter alia:
a) the international obligations of Member Stated their commitments to enforce UN, OSCE
and EU arms embargoes;
b) the international obligations of Member Statadar the Nuclear Non-Proliferation Treaty, the
Biological and Toxin Weapons Convention and therfileal Weapons Convention;
c) the commitments of Member States in the fram&wafrthe Australia Group, the Missile
Technology Control Regime, the Nuclear Suppliersuprand the Wassenaar Arrangement;
d) their commitment of Member States not to expost form of anti-personnel landmine.

Id. at 3.
126|d.

127 Id

128 Marsh,supranote 20, at 220.
129 SeeCode of Condugsupranote 121, at 4 (articulating that Member Statestnoletermine if the weapons may
possibly be used for repressive purposes).
130
Id.
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The third and fourth criteria requested the expgrtviember State to examine any armed
conflict present in the recipient stdfe. The Code of Conduct desired Member States to deny
exports to states embroiled in armed conffiétMoreover, if the recipient state was likely te@us
the weapons to destabilize the region or inciteflmnthen the Member State should deny the
transfer'** When considering the risk of regional instabjlitye Member State must consider
whether the recipient acted aggressively towarggonal neighbors in the paSt Also, the
Member State must determine if the weapons willided by the recipient for legitimate national
security and defengé®

The fifth criterion suggested that Member Statessater how the transfer affects allies
of the Member Stats® Member States must consider whether the expanipods with their
allies’ defense and security intere§ts. In doing so, Member States should consider if the
weapons, could at some point, be used againstyattal

The sixth criterion suggested that Member Statesméne a recipient state’s attitude
towards terrorismi*° In doing so, the Member State should conductnaestigation into the
behavior of the buyef® Along the same lines, criterion six also askedmMer States to
examine the recipient state’s dedication towardsi:-proliferation and disarmameHt.
Moreover, the Member States should note the rediméate’s compliance with international
humanitarian law??

131 Marsh,supranote 20, at 220.
132 Code of Condugsupranote 121, at 4.
134, at 5.
134 |d
When considering these risks, Member States wié tato account inter alia:
a) the existence or likelihood of armed conflictvbeen the recipient and another country;
b) a claim against the territory of a neighbourisig] country which the recipient has in the past
tried or threatened to pursue by means of force;
c¢) whether the equipment would be likely to be ustgbr than for the legitimate national security
and defence [sic] of the recipient;
d) the need not to affect adversely regional stgbii any significant way.
Id.
135 Code of Condugsupranote 121, at 4-5.
%04, at 5-6.
137 Seeid. (discussing that the exporting nation should imErsthe security interests of allies before adittiog a
transfer).
138 |d
139d. at 6.
Member States will take into account inter aliatbeord of the buyer country with regard to:
a) its support or encouragement of terrorism atetimational organized crime;
b) its compliance with its international commitmgnin particular on the non-use of force,
including under international humanitarian law aggdble to international and non-international
conflicts;
c) its commitment to non-proliferation and otheeas of arms control and disarmament, in
particular the signature, ratification and impletagion of relevant arms control and disarmament
conventions referred to in sub-para b) of Critex@me.
Id.
140 Seeid. (explaining the multifaceted investigation pracethat must be undertaken in order to make a
gﬁtermination, as to the attitudes of the buyer).
i
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The seventh criterion requested that Member Stassess the potential risk that the
weapons may be diverted inside the recipient statendesirable end-usefs. Member States
must consider if the recipient state has effectivatrols to keep weapons from objectionable
end-userd** The Member State must also consider the recipitate’s capability to use the
technology**® In particular, the Member State should carefwbnsider the export of anti-
terrorist technologie¥*®

Finally, the eighth criterion suggested that MemBttes consider whether the proposed
weapons export would seriously obstruct the suabdéndevelopment of the recipient stdte.
The Member State must look at the economic andntdobical development of the staf&.
Member States can accomplish this through analyziata provided by the International
Monetary Fund, United Nations Development Programene World Bank*® Member States
should consider the desirability of the recipidiates to achieve their legitimate needs of security
and defense against the risk of weapons diversfon.

The Code of Conduct is a non-binding agreem&ntThe EU has articulated that the
Code of Conduct must not jeopardize any MembereStatbility to transfer weapord® As

3d. at 7.
The existence of a risk that the equipment wilbdbesrted within the buyer country or re-exported
under undesirable conditions. In assessing the détnpfathe proposed export on the importing
country and the risk that exported goods might berted to an undesirable end-user, the
following will be considered:
a) the legitimate defence [sic] and domestic secumierests of the recipient country, including
any involvement in UN or other peace-keeping afgtjvi
b) the technical capability of the recipient coyrtr use the equipment;
c) the capability of the recipient country to exeffective export controls;
d) the risk of the arms being re-exported or diseto terrorist organisations [sic] (anti-terrorist
equipment would need particularly careful consitlerain this context).

Id.
1444

145 Id

i‘j Id. The concern of diversion is paramount when dgaliith anti-terrorism technologielsl.
Id.

The compatibility of the arms exports with the teiclal and economic capacity of the recipient
country, taking into account the desirability ttstates should achieve their legitimate needs of
security and defence [sic] with the least diversfon armaments of human and economic
resources Member States will take into accounthénlight of information from relevant sources
such as UNDP, World Bank, IMF and OECD reports, tivbe the proposed export would
seriously hamper the sustainable development ofebipient country. They will consider in this
context the recipient country's relative levels roflitary and social expenditure, taking into
account also any EU or bilateral aid.

Id.

148 Id.

149 |d

150 Id.

151 Alexandra Boivin,Complicity and Beyond: International Law and theafisfer of Small Arms and Light
Weapons87 INT'L Rev. OF THE Red Cross 467, 486 (2005) (describing how the @dd&onduct is only politically
binding); Marshsupranote 20, at 220.

152 SeeCode of Condugsupranote 121, at 7 (noting that the Code of Condua m@t meant to usurp the abilities
of the states to make transfers).
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such, the Code of Conduct does not delinaatepunishments for a violatioft> Moreover, the
Code of Conduct does not curtail the defense imdu§tMember State&*

E. THE ARMS TRADE TREATY

The European Union (“EU”) is not the only institutito promulgate regulatory schemes
to restrain the proliferation of arm¥ Specifically, the global community’s major fochas
been preventing the spread of chemical, nucleaf baslogical weapon&?® In order to regulate
major weapons systems, the global community engagddcourse to establish regulatory and
reform scheme¥’ Small arms and light weapons were absent fromréselting control
framework!*®

In the 1990s, a focus upon micro-disarmament sopghked major weapons
regulation*>® Micro-disarmament concentrated on the reductioreadily available, cheap, and
highly lethal weapons that kill thousands of peaptery day**® Originally, micro-disarmament
focused only on curtailing the use and manufactiranti-personnel landminé&: However,
slowly the global community, along with non-govememtal organizations, took aim at the
current proliferation of small arms and light weapt®

Recently, many states recommended the abandonnfetiteocurrent structure and
advocated for the establishment of a frameworkooitrols built upon a universal set of factors,
which would be consistent with international I&%. In December 2006, the United Nations
General Assembly proposed a binding framework tp lséem the problems associated with
small arms and light weapof$. The United Nations, in initiating the processllezhfor the
convening of governmental experts to discuss thsiligity of an arms trade treat$’

The United Nations requested the perspectives ohide States on the scope, feasibility,
and possible parameters of an arms trade tf84tyhe United Nations requested Member States

153 35ee id (providing no repercussions for the violatiortleé Code of Conduct).

154 Seeid. (Acknowledging the wish of “EU Member States taimtain a defence [sic] industry as part of their
industrial base as well as their defence [sic]reffp

155 SeeGillard, supra note 17, at 31-39 (noting the various institutidhst institute prohibitions upon arms
transfers).

156 Id.

157 |d

158 SeeSToHL, supranote 38, at 39 (discussing the former legal regimdich neglected small arms).

159 At Gunpoint supranote 16, at 159.

160 |d

161 SeeConvention on the Prohibition of the Use, StockgjliProduction and Transfer of Anti-Personnel Miaed
on Their Destruction art. 5, Dec. 3, 1997, 2056 U.N. 211 (articulating the aims of micro-disarmaine
specifically the eradication of landmines).

162 SeeSTOHL, supranote 38, at 39 (explaining how non-governmentghoizations and the United Nations have
shifted their focus from major weapons systems td&zamall arms and gun control since 1997).

163 SeeDavid Kopel,ET. AL., The Arms Trade Treaty: Zimbabwe, the DemocraticuBkp of the Congo, and the
Prospects for Arms Embargoes on Human Rights \d8al 14 RENN. ST. L. Rev. 891, 893-94 (2010) (discussing
the road leading up to the proposal of the Armsi&rareaty).

164 SeeG.A. Res. 61/89, U.N. Doc. A/RES/61/89 (Dec. 60@&0(describing the UN’s commitment to forging a
workable standard for small arms and light weapoassfers).

1514, at 2.

186 U.N. Secretary-Generalowards an Arms Trade Treaty: Establishing Comnmiarhational Standards for the
Import, Export and Transfer of Conventional Arn3s U.N. Doc. A/62/278 (Part I) (Aug. 17, 2007kefkinafter
U.N. Responsds.
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reflect on the features that might contribute ® development and acceptance of an arms trade
treaty’®” Subsequently, the EU, along with ninety-four estattendered views to the United
Nations?®®

The EU noted it was receptive to the possibilityadégally binding arms trade treafy.
The EU articulated that the treaty was of “gregpamance.*’® However, the EU conceded the
United Nations was the only forum capable of praniga universal instrument! The EU
continued its response by sharing its opinions proposed arms trade treafy.

First, the EU articulated the feasibility and urgeeed for an arms treat{> The EU
also stated that, as a result of current respditigbiof Member States under international law,
solid ground existed for the creation of such atyd’* The EU noted that the absence of a
framework contributes to conflicts, dislocationpEople, and terrorisii{> In the EU’s opinion,
the lack of workable framework undermined peacegewstanding, security, stability, and
development’®

The EU articulated that the arms trade treaty shootegrate many of the aspects
featured in the Code of Conduéf. According to the EU, the treaty must provide clea
definitions of the weapons and transactions wittia arms trade treaty’s purvieW For
example, the EU noted that the European Union CamMditary List contained weapons
ranging from small arms to components speciallyiregyed for military us&’® Additionally,
the EU wanted to include equipment and technologytfe production of arm&?®

Moreover, The EU expressed that an arms tradeytsdatuld include a thorough set of
criteria that an arms exporter must consider bedaransfer is authorizéd* The criteria would
guide export-licensing officia®? Amongst the criteria were respect for United biat
sanctions, respect for human rights in the couatrgnd-use, critical inquiry into the political
environment in the country of end-use, promotionpefice, the state’s legitimate security

167|d.

%8 |d.; see also A Global Arms Trade Treaty: What States WamMNESTY INTERNATIONAL,
http://www.amnestyusa.org/document.php?lang=e&ideP®L 340042007 (last visited Mar. 22, 2011) (notimat
the global community desires and needs a “legailhdibg instrument”),Arms Trade Treaty: What We Want
CONTROLARMS, http://www.controlarms.org/en/arms-trade-tredgst( visited Mar. 22, 2011) (articulating that in
order to ensure global peace the Arms Trade Tidaist be “a legally binding international instrumewhich will
draw together and consolidate states’ current atiigs under international law”).

1591J.N. Responses, bupranote 22.

173|d. “The European Union feels that a binding univeirsstrument is not only feasible, but urgently dee.” 1d.

7%1d. at 91-92.

17 Seeid. at 92 (arguing for the adoption of the Code oh@lect and listing the provisions of the Code).

178 Seeid. (noting “[ijn order to be effective, an interr@iil instrument needs clear definitions of the goand
transactions to be covered.”).

179 Id.

180 |d

181 Seeid. (describing the EU’s proposal to have a detaileidos criteria provide guidance to import and expor
officials).

182 |d
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interests, the buyer's behavior, and the risk wédiion'®®* The EU contended that these criteria
did not deprive national governments of the ultienability to import or export weapont/*

In closing, the EU’s response noted a commitment future participation and
consultation in the process leading to an armsettaehty'®> The EU also called upon other
Member States of the United Nations to participatthe negotiation of an arms trade tre&fy.
Finally, the EU noted that an international weapexgort control framework can have a major
impact on stability, security, and sustainable tmwment®’

Il ARGUMENT

In the coming years, the global community plandrft an arms trade treaty to regulate
the small arms and light weapons tratfe The European Union (“EU”) has noted that it would
like to continue to participate in the consultatiprocess to produce the proposed tréty.
During the E!Jreliminary drafting process, the EUdered its views about the treaties possible
parameter$®® The EU proposed patterning the treaty’s pararmetéer the European Union
Code of Conduct on Arms Expofis (“Code of Conduct”}?> The EU’s proposals and policies
are problematic for two reasohs. First, patterning the proposed arms trade tredigr the
Code of Conduct would produce an ineffective doaumeecause the Code of Conduct is
analytically feebld? Second, allowing the EU to steer the draftingcpss is problematic
because the EU’s current common market policy,apertg to small arms and light weapons,
has encouraged weapons proliferatith As a result, applying common market principleshie
transfer of weapons is in direct contradiction he underlying principles of the EU aimed at
curtailing the illegal arms tradé®

%31d. at 92.

184 |d

1%5d. at 93.

186 1d. “We reiterate our call upon all States Membershef United Nations to actively engage in the niagjons
for an arms trade treatyld.

187 |d

188 SeeG.A. Res. 61/89, U.N. Doc. A/RES/61/89 (Dec. 8)@0(noting the commitment of the global communtity
produce a binding instrument to regulate the arads).

1891J.N. Responses, bupranote 22, at 92.

199d. at 90.

191 Union Code of Conduct on Arms Exports, 2010 OJ2(E) [hereinafter Code of Conduct] available at
http://ec.europa.eu/external_relations/cfsp/sanstamndeofconduct.pdf.

192'Seeid. at 92 (detailing that the only parameters puwéod by the EU were parameters from the EU Code of
Conduct on Arms Exports).

193 See infranotes 188-278 and accompanying text.

194 See infranotes 197-240 and accompanying text.

195 See infranotes 241-78 and accompanying text.

198 See infranotes 241-78 and accompanying text.
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A. THE PrROPOSED ARMS TRADE TREATY SHouLD NoOT BE PATTERNED AFTER THE
EUROPEAN UNION CoDE OF CoNDuUCT BEcaAuse THE CobDeE OF CONDUCT Is AN
ANALYTICALLY FEEBLE DOCUMENT

The proposed arms trade treaty should not be patteafter the European Union Code of
Conduct on Arms Export¥’ (“Code of Conduct”) because the Code of Conduatésk and
unworkable!®®  First, the Code of Conduct is weak because itoidy a non-binding
agreement?® As a consequence, Member States are under rgatibii to follow the principles
set forth in the documeAl® Second, the Code of Conduct is weak becausetst@e no
repercussions for the violation of the critéf{a. Third, the Code of Conduct defers to a Member
States’ ability to make transfe?¥. Fourth, the notion that each transfer shouldudigéd on a
case-by-case basis has led states to rely uporaasss by importerS> In previous instances,
false assurances led to weapons being used in hugtas violation€®* Fifth, the Code of
Conduct is weak because the criteria are vagueopad to interpretation and manipulation by
each Member Stafé> As one author noted, the Code of Conduct is “iveéntioned legislative

feebleness®®

1. Criterion Two
The second criterion is flawed because export iaficcannot be expected to make a

finely tuned determination of the human rights ddod in an importing staté’’ The second
criterion requests the Member State to gauge tipeiiting state’s human rights conditiéHi. In

197 Union Code of Conduct on Arms Exports, 2010 OJ2(E) [hereinafter Code of Conduct] available at
http://ec.europa.eu/external_relations/cfsp/sanstamndeofconduct.pdf.
198 See infranotes 199-240 and accompanying text.
19 Compare A Global Arms Trade Treaty: What States WanAMNESTY INTERNATIONAL,
http://www.amnestyusa.org/document.php?lang=e&idePL 340042007 (last visited Mar. 22, 2011) (notimat
the global community desires and needs a “legatigihg instrument”),and Arms Trade Treaty: What We Want
CONTROLARMS, http://www.controlarms.org/en/arms-trade-tredgst( visited Mar. 22, 2011) (articulating that in
order to ensure global peace the Arms Trade Tmaaist be “a legally binding international instrumenthich will
draw together and consolidate states’ current atibgs under international law”)ith Alexandra Boivin,
Complicity and Beyond: International Law and theafsfer of Small Arms and Light Weapo8% INT'L Rev. of
Red Cross 467, 486 (2005) (describing how the @ddeonduct is only politically binding).
200 5eeCode of Condugsupranote 121, at 7 (articulating that the Code of Gmids a set of guidelines and does
not compel Member States to perform any task).
20! compareCode of Condugtsupra note 121 (articulating no punishment mechanismpunish violators of the
Code of Conductyvith Austin, supranote 83, at 205 (arguing that black market arnogdms “[ulndaunted by fear
of prosecution or retribution . . . will continue thrive.”), and Griffiths, supra note 3, at ii (discussing that the
brokers who enable illicit arms sales are embolddrexause they know that if they are caught, therptinishment
will be lacking).
2021 N. Responses, lsupranote 22, at 93.
203 Marsh,supranote 20, at 220.
204 Id.
205 geeGillard, supranote 17, at 43 (arguing that the Code of Condadtsria are ambiguous and have been open
to manipulation by Member States).
206 Marsh,supranote 20, at 220.
27 See infranote 240 and accompanying text.
208 Code of Condugsupranote 121, at 3-4.
Having assessed the recipient country's attitudeartds relevant principles established by
international human rights instruments, Membere&tatill: (a) not issue an export licence [sic] if
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doing so, the Code of Conduct suggested that thelée State analyze the importer's human
rights record®® However, the Code of Conduct sets no threshaolel lfler what constitutes an
acceptable human rights recétl. The Code of Conduct is unrealistic to recommérad $uch a
finely calibrated determination could be made irergvsituatiort** For instance, pertinent
information may not be available to gauge the ekaechan rights record of each state because
human rights regulation is reactionary. Thus, the second criterion is flawed because rexpo
officials cannot be expected to make a correctrdetation of the human rights conditionaf
importing state$*

2. Criteria Three & Four

The third and fourth criteria are flawed becauseythequest Member States to focus
upon the political stability of only the importirsgate, while ignoring the political stability ofeh
importer's regional neighbofé* The third and fourth criteria request the expgrtMember
State to examine political conflict present in teeipient staté'® These criteria miss the mark
because the criteria fail to consider that illegadups or embargoed states many times receive
weaponsvia diversion®*® The exchange of weaponry between Libya and Labiéitistrated this

there is a clear risk that the proposed export tnigh used for internal repression. [sic] (b)
exercise special caution and vigilance in issuiogrices [sic], on a case-by-case basis and taking
account of the nature of the equipment, to cousitnibere serious violations of human rights have
been established by the competent bodies of thethéNCouncil of Europe or by the EU.
2I009|'|d.
#9ge6id. (listing the provisions of the Code of Conduainever, absent from the Code of Conduct is anyonaif
what constitutes a suitable human rights situation)
21 Compare Country Reports on Human Rights Practices 200ITED STATES DEPARTMENT OF STATE,
http://www.state.gov/g/drl/rls/hrrpt/2009/index.htttast visited Feb. 23, 2011) (listing the 197 eliint human
rights situations being monitored by the Unitedt&teepartment of Stateyjth Code of Condug¢supranote 121,
at 3-4 (expressing that an export official, on aechy-case basis, must make an export decisiord hgsen the
human rights situation of the importing state).
212 5ee Ann-Louise Colgan,A Tale of Two Genocides: The Failed U.S. Respons®wanda and Darfyr
PEACEWORK Oct. 2006,available at http://www.peaceworkmagazine.org/tale-two-gencsifigled-us-responses-
rwanda-and-darfur (noting the fact that theorelycahany human rights abuses go undisturbed unél d@hbt is
complete).
213 compareCode of Condugsupranote 121 (listing the provisions of the Code oh@act; however, the Code of
Conduct is standard-less as to what constitutexesptable human right situatioajyd Country Reports on Human
Rights Practices 2009 UNITED STATES DEPARTMENT OF  STATE, available at
http://www.state.gov/g/drl/rIs/hrrpt/2009/index.htffast visited Mar. 22, 2011) (listing the 197 diént human
rights situations being monitored by the Unitedt&aDepartment of Stateyjth Code of Conducsupranote 121,
at 3-4 (requesting that export officials examine iman rights situations in each importing state).
214 See infranote 221 and accompanying text.
215 code of Conducsupranote 121at 4-5. Criterion three articulated that “[t]heémal situation in the country of
final destination, as a function of the existentéeasions or armed conflicts Member States will aitow exports
which would provoke or prolong armed conflicts ggeavate existing tensions or conflicts in the douof final
destination.”ld. Further, criterion four articulated that “Memlitates will not issue an export licence [sichiétte
is a clear risk that the intended recipient wouse the proposed export aggressively against anothattry or to
assert by force a territorial claimd.
218 Compare Code of Condugtsupra note 121, at 4-5 (requesting that export officialamine the political
environments of the importing states, not the emvitents of the surrounding statesith BOURNE, supranote 71,
at 144-48 (displaying the regional facilitation thaccurs when states field arms to their non-statd state
neighbors).
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point?!’ In that instance, states in Eastern Europe seall &rms and light weapons to Libya, a
state that possessed the right to purchase @fms$iowever, once the small arms and light
weapons reached Libya they were diverted to Liberistate under an arms embaftjo Later,
Charles Taylor, the embargoed leader of Liberiajear Ivorian rebels in order to destabilize
West Africa?® Thus, the third and fourth criteria are flawedtduese they request Member
States to focus upon the political stability ofythe importing state, while ignoring the political
stability of the importer’s regional neighbdfs.

3. Criterion Six

Criterion six is subjective and vague because nweusally accepted definition of
terrorism exist$?? The sixth criterion suggests that Member Stakesnine a recipient state’s
attitudes towards terrorisfi> However, it is unclear what definition of tersm is used in
conducting this analysf$* The problem lies in fact that the definition efrorism is dependent
upon a state’s perspecti¥@. For instance, after the Soviet invasion of Afgktan in 1979, the
United States supplied millions of dollars worth sihall arms and light weapons to the
Mujahedeen an Afghan group aimed at repelling the Soviéts. To the United States,
determined to repel communism, tiejahedeerwere freedom fighters.” However, thirty-two
years later the United States included Mejahedeenon the Foreign Terrorist Organization
List.??® Without a threshold standard to determine whatigs constitute a terrorists group, the
sixth criterion is impossible to implement in reafi?®

217 SeeSTOHL, supranote 38, at 32 (discussing how two hundred torsnmdll arms and ammunition were diverted
Lrlgm Europevia Libya, Nigeria and France to Liberia, a nation emadrms embargo).

Id. at 18.
22 Sedd. (discussing the diversion process from Europslteria, a nation under an arms embargo).

Id. at 32.
22! compareSTOHL, supranote 38, at 32 (noting that legal importers, Fearidigeria, and Libya, later facilitated
another embargoed stat®)ith Code of Condug¢tsupranote 121, at 4-5 (explaining that the export ddfichould
examine the stability just the importing state Addng the other states that can be regionallyatésted via
diversion).
222 5ee infranotes 229 and accompanying text.
223 Code of Condugsupranote 121, at 6. “Member States will take into asednter alia the record of the buyer
country with regard to: . . . its support or en@gament of terrorism and international organizéaer’ Id.
224 Seeid. (requesting that arms transfer not be sent twrist groups; however, devoid from the criterienai
definition of whom constitutes a terrorist group).
225 Garcia,supranote 83, ai.51 (noting that “a non-state actor may be a freeéighter or a terrorist depending on
different perspectives.”).
226 5eeSTOHL, supranote 38, at 71 (noting that the majority of the & the Afghan rebellion came from United
States because of fear of the Soviets).
227 gee id at 70 (explaining the United States’ supporttfer Afghan resistance; including, the their mofivatas
both, “visceral—pay-back for Vietham—and pragmatitamaging the Soviet war machine.”).
228 Foreign Terrorist Organizations, OFFICE OF THE GREDNATOR FOR COUNTERTERRORISM
http://www.state.gov/s/ct/rls/other/des/123085.(ast visited Mar. 23, 2011).
229 compareGarcia,supranote 83, at 151 (explaining that one man’s testds another man’s freedom fighter),
Garcia,supranote 83, at 154 (noting that Hamas, a terrorisugrto the Israel, receives arms from Egypt, Saudi
Arabia, Iran, Jordan, and Lebanoajd Garciasupranote 83, at 155 (detailing the Chinese supporttHer Viet
Cong during the American Vietham Wawith Code of Condug¢tsupranote 121, at 6 (asking export officials to
examine importing states’ record pertaining toghpply of arms to terrorist without providing angrsdard for who
constitutes a terrorist).
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4, Criterion Seven

In similar fashion to criterion six, criterion sewvés unworkable because it is standard-
less as to who constitutes an improper end-ti8e€riterion seven suggested Member States to
assess the risk that small arms and light weapdhbevdiverted to improper end-uséfs. The
criterion is silent as to which perspective a statest utilize in making the determinati6fi. In
doing so, criterion seven is vague and subjecte@bse the Code of Conduct does not shed any
light upon who qualifies as an improper end-u8&rCriterion seven is standard-less as to who
constitutes an improper end-user, as a resultrttezion is unworkablé>*

The proposed arms trade treaty must not be pattexfter the Code of Conduct because
the Code of Conduct is an analytically feeble doemtft> The second criterion is flawed
because export officials cannot be expected to raat@rect determination of the human rights
condition inall importing state$*® Further, the third and fourth criteria are unsbirecause
they request Member States to focus upon the gallstability of only the importing state, while
ignoring the political stability of the importerigional neighbors’’ The sixth criterion is
troublesome because it is standard-less towardsoehstitutes a terroriét® Finally, criterion

20 g5ee infranote 234 and accompanying text.

%! code of Condugsupranote 121, at 7. “In assessing the impact of top@sed export on the importing country
and the risk that exported goods might be diverteain undesirable end-user, the following will lmmsidered: (a)
the legitimate defencpsic] and domestic security interests of the recipienintry, including any involvement in
UN or other peace-keeping activity; (b) the techh@apability of the recipient country to use tlggipment; (c) the
capability of the recipient country to exert effeetexport controls; (d) the risk of the arms befnegexported or
diverted to terrorist organizations (anti-terrorégfuipment would need particularly careful consatien in this
context).”ld.

22 5eeCode of Conducsupranote 121, at 7 (explaining the requirement thaeting states should examine if the
weapons will likely be diverted to improper end-ssdiowever, providing no way to determine who titmes an
improper end-user).

233 CompareCode of Condugtsupranote 121, at 7 (articulating that a state musemigine if an export may be
diverted to an undesirable end-usaith Code of Condugtsupranote 121, at 7 (providing no guidance on what a
state should consider when making a determinati@m andesirable end-user).

234 CompareCode of Condugtsupranote 121, at 7 (requesting states to examineniawill be used by improper
end-user; however, the Code does not explain whagpiper or improper end-usenjith Garcia,supranote 83, at
159 (noting that “[s]tates transfer arms to grotipsy deem legitimate knowing that these groupslikedy to
misuse these weapons.”).

235 gee infranotes 236-39 and accompanying text.

236 CompareCode of Condugsupranote 121 (listing the provisions of the Code oh@act; however, the Code of
Conduct is standard-less as to what constituteacaaptable human right situatio@puntry Reports on Human
Rights Practices 2009 UNITED STATES DEPARTMENT OF  STATE, available at
http://www.state.gov/g/drl/rIs/hrrpt/2009/index.htffast visited Mar. 22, 2011) (listing the 197 difént human
rights situations being monitored by the Unitedt&teDepartment of Stateyjth Code of Condugtsupranote 121,
at 3-4 (requesting that export officials examine bimman rights situations in each importing state).

237 CompareSTOHL, supranote 38, at 32 (noting that legal importers, Fearidigeria, and Libya, later facilitated
another embargoed stata)ith Code of Condugtsupranote 121 at 4-5 (explaining that the export officghould
examine the stability just the importing state Addng the other states that can be regionallyatésted via
diversion).

238 CompareGarcia,supranote 83, at 151 (explaining that one man’s testds another man’s freedom fighter),
Garcia,supranote 83, at 154 (noting that Hamas, a terrorisugrto the Israel, receives arms from Egypt, Saudi
Arabia, Iran, Jordan, and Lebanoajd Garciasupranote 83, at 155 (detailing the Chinese supporttHer Viet
Cong during the American Vietham Wawith Code of Condug¢tsupranote 121, at 6 (asking export officials to
examine importing states’ record pertaining toghpply of arms to terrorist without providing angrsdard for who
constitutes a terrorist).
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seven is standard-less as to who constitutes amopap end-use?>’° The Code of Conduct
should not form the basis for a new arms tradetyirbacause it fails to provide concrete
guidance to Member Stat&¥.

B. THE COMMON MARKET FOR SMALL ARMS AND LIGHT WEAPONS V. THE ROOTS OF THE
EUROPEANUNION

The European Union (“EU”) should not steer the tiingf process of the proposed arms
trade treaty because the EU’s common market poleytaining to small arms and light
weapons, has perpetuated the proliferation of wegf8" The free movement of goods, people,
services, and capital amongst Member States isobtiee underlying principles of the E{?
The common market is the nucleus of today's®UIn recent years, the EU developed a no-
nonsense common market approach to small arms ightl Weapons regulation between
Member State§** The common market approach to weapons is cootmagiito the underlying
principles of the EU and detrimental to the glob@hmunity**

In the pursuit of the common market, the EU atterdpb eradicate all internal barriers to
trade®*® To eradicate barriers substantial legislation wesded to remove the technological,
regulatory, legal, and ceremonial barriers thatfladfthe free movement of goods, people, and
services” Additionally, the EU attempted to liberalize wiitrade whenever possiff& As
Member States removed barriers to trade, interraally externally, they also reconciled tariffs
amongst Member States on goods imported from naniree State$*°

On December 16, 2008, the Council of the Europeaiorand the European Parliament
promulgated a directive allowing the free movemantlefense products, including small arms
and light weapons, amongst Member StatésThe European Commission recommended the
directive to simplify transfers between Member &abased upon the results of a study that

239 compareCode of Condugtsupranote 121, at 7 (requesting states to examineniawill be used by improper
end-user; however, the Code does not explain whopioper or improper end-usenjith Garcia,supranote 38, at
159 (noting that “[s]tates transfer arms to grotipsy deem legitimate knowing that these groupsliety to
misuse these weapons.”).

240 5ee supraotes 235-239 and accompanying text.

241 5ee infranotes 242-78 and accompanying text.

242 pctivities of the European UnipiEUROPAEU, http://europa.eu/pol/comm/index_en.htm (lasttesiNovember
19, 2010).

243 |d

244 SeeQVALL ARMSSURVEY, supranote 13, at 77 (detailing the EU’s attempts talieate all barriers to the trade of
small arms and light weapons).

245 CompareSvALL ARMS SURVEY, supranote 13, at 77 (noting that the “risk of diversifam arms exports, raises
questions about the desirability of the . . . mahkeralization”),and Marsh,supranote 20, at 219 (explaining that
the provisions of the Code of Conduct are opemterpretation by the Member States; hence, rep@ssigimes
have received arms under the Code of Condwit), The History of the European Unigupranote 98 (explaining
that the European Coal and Steel Community, thelgmessor of the EU, was founded upon the principfes
collective management of the heavy industry — cqueetly, the European Coal and Steel Community feased
to stop arms proliferation).

246 geeKristin Ashley TessmarA Bright Day for the Black Market: Why Council Diteve 2008/51/EC Will Lose
the Battle Against lllicit Firearm Trade in the Eapean Union 38 Ga. J.NT'L & Cowmp. L. 237, 238 (2009)
(explaining the short-comings of the current systeitne EU).

%47 Internal Market EUROPAEU, http://europa.eu/pol/singl/index_en.htm (last @diMar. 23, 2011).

248 External Tradesupranotell1.

249 |d

20 gyaLL ARMSSURVEY, supranote 13, at 77.
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claimed that internal barriers, to the transfesmiall arms and light weapons, impaired trade.
Based upon the study, the EU concluded that theuwsrdicensing requirements imposed by
Member States were an uneven administrative budisconnected from the actual control
needs™? The study reached this conclusion because tnandfetween Member States, were
seldom rejected®®

The EU noted that the initiative meant to benefitdpean defense firms and other arms
exporters™>* The initiative aimed to increase the European emgf industry’s
competitivenes&>> The concern was if better collaboration and aiaiimn were not promoted,
then European defense firms would cease to congetde world levef® The EU reasoned
that the repercussions would not simply be econdmialso security-based because the barriers
would hamper the pursuit of EU defense and secymitjcy®>’ This notion would benefit
Member States substantially because six of theefiftlargest exporters of small arms and light
weapons are Member States of £¢).

The elimination of safeguards on the transfer olsarms and light weapons caused the
EU to become unmoored from its roots establishedeurthe European Coal and Steel
Community*>® As aforementioned, the roots of the EU begarh@ndftermath of World War
11.2°° The European Coal and Steel Community aimed ¢petively manage heavy industry
in order to prevent the creation and spread of wesy> However, the recent removal of due
process apparatuses, meant to curb the transfemall arms and light weapons, is in direct
contradiction to the founding principle of non-pfefation®®> The current system sacrificed the
goal of stopping the spread of small arms and lgpons upon the altar of economic dafh.
The current system advocates the spread of weapuatirya disregard for both the tremendous
impact small arms and light weapons have upon tbbafj community and the founding
principles of the EJ®*

251
Id.
2524

%3|1d. However, several transfers have been rejecteddied for Baltic Statetd.

254
Id.
%% |d. The directive was promulgated with intention tmmote the European defense industry — the EU was

concerned that the industry would cease to be ctitiveeon the world level without the directiviel.
256
Id.

257 Id

%8 Compare Industrial Production SMALL ARMSSURVEY.ORG, http://www.smallarmssurvey.org/weapons-and-
markets/producers/industrial-production.html (la&ited Nov. 5, 2010) (listing the fifteen larggstoducers or
small arms and light weapons, including Italy, Gany, France, Belgium, Austria, the United Kingdoamd
Spain),with SMALL ARMSSURVEY, supranote 13, at 77 (explain that the directive padsethe EU was aimed at
making the trade of small arms easier).
9g5ee infranotes 241-7&nd accompanying text.
zzi The History of the European Unigsupranote98.

Id.
%62 compare The History of the European Unipsupranote98(discussing how the Coal and Steel Community was
formed to eliminate the spread and accumulatiomezponry and prevention of further global conflietjth SvALL
ARMSSURVEY, supranote 13, at 77 (noting that the liberalizatiortlod defense market would likely exacerbate the
problems associated with diversion and other daspafcproliferation), SVALL ARMS SURVEY, supranote 13, at 77
(explaining that EU promoted the liberalizationtloé arms trade because it would benefit the defilsestry).
263 CompareSVALL ARMS SURVEY, supranote 13, at 77 (explaining that the liberalizatiof the defense market,
including the lower of trade barriers, would likgdgomote arms proliferationyyith SVALL ARMSSURVEY, supranote
13, at 77 (explaining that EU promoted the libezatiion of the arms trade because it would help femo defense
companies to economically compete on the worldljeve
%4 CompareThe History of the European Unipsupranote 98 (discussing how one of the major reasoea<Coal
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Additionally, the problems associated with the loweg of barriers will be obvious if
Serbia gains Member State staftis. Serbia, an EU candidate country, has a trackrdeob
conflict?®® Also, Serbia is a diversion point for small arersd light weapons earmarked for
global conflict?®’ The transfers from Serbia to Libya, which wererpptly diverted to Charles
Taylor, the embargoed leader of Liberia, illustsatieis poinf®® If Serbia gains acceptance and
utilizes the common market policy on weapons, t8erbia would likely serve as a conduit for
the flow of weaponry to conflict worldwid®® The common market approach contradicts the
underlying principles of the EU and is detrimentathe global community because it promotes
the proliferation of small arms and light weapéffs.

The eradication of safeguards surrounding smalsaand light weapons transfers within
the EU not only allows for the proliferation of $uarms within the Member States but also
encourages global arms to spréddMost states within the EU have the monetary asiiigal
power to fight the adverse effects of an accumuitatif small arms and light weapofié. On the
other hand, poorer, less stable, and more geogaphremote Member States will not be able
to fight the detrimental effects of a small armsl dight weapons surplt€® For instance, the

and Steel Community was formed was to eliminatesfhe@ad and accumulation of weaponry and preverfon
further global conflict)with SWALL ARMS SURVEY, supranotel3, at 77 (explaining EU directives articulatingth
barriers to the transfer of small arms and lighapans must be eliminated to ensure the economigepno of
defense firms within the EU and to promote the cammnarket principle).
265 QuaLL ARMSSURVEY, supranote 13, at 77. For example:
[tlhe European Union has grown considerably in mécgears, with ten new Member States
admitted in 2004 and two in 2007. Three countaes awaiting admission: Croatia, the former
Yugoslav Republic of Macedonia, and Turkey. Marfytleese new candidate countries are
exporters of small arms and other conventional weap Clearly, whatever the sophistication of
their export control systems, these states do &t the same experience as older EU members in
implementing the Code of Conduct. This, plus tblenawledged risk of diversion for small arms
exports, raises questions about the desirabilith@fproposed market liberalization.
Id.
%b5ee Serbia, EUROPAEU, http://europa.eu/about-eu/member-countries/ciesiather-
countries/serbia/index_en.htm (last visited Mar, 23810) (detailing Serbia’s status as a potentadaate country
to the EU); MCHAEL KELLY, NOWHERE TO HIDE: DEFEAT OF THESOVEREIGN IMMUNITY DEFENSE FORCRIMES OF
GENOCIDE AND THE TRIALS OF SLOBODAN MILOSEVIC AND SADDAM HUSSEIN 91-92 (2005) (detailing the history of
war and genocide perpetrated in Serbia).
%67 SeeSTOHL, supranote 38, at 18 (noting that “When Liberia . . agyunder a UN arms embargo, arms brokers
relied on corrupt governments and officials to sfers arms. Traffickers used false end-user @atds to ship
weapons from Eastern Europe to Liberia through t@ssuch as Libya and Nigeria. Between May angust
2002, two hundred tons of guns and ammunition 8hilgped to Monrovia from Belgrade using false Nigrerend-
user certificates.”).
%8 gSeeid. (explaining how the diversion process works; pattidy, in the Balkan states, which have served to
source some of the worse human rights abuserstori).
%69 CompareSTOHL, supranote 38, at 18 (noting that Serbia has a tracrcefor supplying arms to conflictyyith
SVALL ARMSSURVEY, supranote 13, at 77 (explaining the EU directive allogviiberalized trade in arms).
270 CompareSvALL ARMS SURVEY, supranote 13, at 77 (noting that the “risk of diversifam arms exports, raises
questions about the desirability of the . . . malkeralization”), Marshsupranote 20, at 219 (explaining that the
provisions of the Code of Conduct are open to prgation by the Member States; hence, repressiyienes have
received arms under the Code of Condueifh The History of the European Uniasupranote 98 (explaining that
the European Coal and Steel Community, the predeced the EU, was founded upon the principlesafective
management of the heavy industry — consequentty Filiropean Coal and Steel Community was formedajp s
arms proliferation).
271 QuALL ARMSSURVEY, supranote 13, at 77.
2’2 5eeRennersupranote 5, at 50.
273 Seeid. (listing the failed attempts of Nicaragua, El@alor, Mozambique, Somalia, and Cambodia to manage
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former Soviet bloc states still deal with huge ®bdtockpiles of small arms and light weapons
left after the Cold Waf’* These stockpiles were looted and weapons diveaembnflict?”>
Weapons from these stockpiles helped source arilitete civil wars, genocide, and crime
throughout the world”® Thus, the spread of small arms and light weagpbrsugh lowered
internal standards will simply allow brokers to dusmall arms and light weapons into former
bloc states, already saturated with weapons, irhtpes of later diverting the small arms and
light weapong’’ As a consequence of the EU’s hypocritical poficiehich perpetuate the
spread of small arms and light weapons, the EU Idhoat steer the drafting process of the
proposed arms trade tre&fy.

IV.  CONCLUSION

The European Union (“EU”) attached vast importatocthe drafting of a legally binding
arms trade treaty to govern weapons transférg’he EU expressed that an arms trade treaty is
not simply feasible—but is needed without dei&y In doing so, the EU proposed that the arms
trade treaty be patterned after the European UBimite of Conduct on Arms Expofts (“Code
of Conduct”)®®> However, allowing the Code of Conduct to servettes blueprint for the
proposed arms trade treaty is ill advised becaluseCode of Conduct is a feeble docunfé&h.
First, the Code of Conduct is a non-binding documntbat provides no repercussions for a
violation?®* Second, criterion two is flawed because expditiafs will likely not be able to
correctly assess the human rights circumstanct importing state$®® Third, criteria three and
four are imperfect because they do not considerdleethat diversion plays in illicit sourcing of
weapons®® Fourth, criterion six is defective because istsndard-less in the call to assess the
impact of an arms transfer on terroriéth. Fifth, criterion seven is problematic becausdike
criterion six, is standard-less in its request étedmine if improper end-users receive afffis.

surplus of small arms and light weapons).
274 See id at 33-39 (describing the instances of arms dimiing that are pervasive throughout the formerckl
states of the former Soviet Union).
275 Id.
276 Seeid. at 39 (explaining that small arms and light weepkeaked from depots have “allegedly ended upén t
hands of either governments or armed oppositiongg®f far flung places . . . [including] rebel gps in Angola
and Nicaragua.”).
2T See ®IALL ARMSSURVEY, supranote 13, at 77 (noting a concern for diversion beeamany new member states
have little or no experience dealing with the Cofi€onduct).
28 See supranotes 241-78 and accompanying text.
ZEU.N. Country Responses $upranote 22, at 91.
Id.
21 Union Code of Conduct on Arms Exports, 2010 OJ2(IE) [hereinafter Code of Conduct] available at
http://ec.europa.eu/external_relations/cfsp/sanstamndeofconduct.pdf.
%2 5ee Code of Conduct, supmate 281, at 92 (expressing that the UN shouldzatithe criteria of the Code of
Conduct).
283 g5ee supraotes 197-240 and accompanying text.
24 5ee supraotes 199-201 and accompanying text.
25 gee supranote 213 and accompanying text.
26 5ee supranote 221 and accompanying text.
27 See supranote 229 and accompanying text.
28 5ee supranote 234 and accompanying text.
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As a result of the flaws contained in the Code ohdlict, the pattern of the proposed arms trade
treaty would undermine global securfty.

Further, allowing the EU to steer the drafting e would also be problematic because
the EU’s current common market policy aided thelifn@tion of small arms and light
weapons® The common market policy is in direct contradintio the underlying principles of
the EU; particularly, the principles of the Europedteel and Coal Community, a community
with the underlying purpose of stopping the proéfon of arms® Allowing the EU to direct
the proposed arms trade treaty draft would be ehgihg because of the EU’s contradictory
views on global trad&”?

The global community is in dire need of a bindingna trade treaty to curb armed
violence, human rights abuses, and the undermiofirsgistainable development. While the EU
desires to a driving force during the drafting ok tproposed arms trade treaty, a more
appropriate place for the EU would be in an ausgllimle. It must be conceded that the EU does
have a place within the drafting process. Howether EU has not demonstrated the competence
or consistency on small arms and light weapongmeto enable it to be an effective leader. As
a result, the EU would better serve the world comityuby providing copious amount of aid to
developing states to cure the inherent social &that lead to armed violent¥.

29 g5ee supraotes 235-39 and accompanying text.

290 g5ee supraotes 241-78 and accompanying text.

21 5ee supraotes 241-78 and accompanying text.

292g5ee supraotes 241-78 and accompanying text.

293 This Article is dedicated to Arthur Louis Biggs & Andrew Paul Biggs—two guiding forces in my lifBuring
the writing process a passage from the Bhag&isal constantly ran through my mind. “Now, | antbme Death,
the destroyer of worlds." This line plagued meaaese it is this line that must truly encapsulakesexperience of
child-soldiers when they wield a small arm for firet time. This illustrates the need for armsoref efforts—
efforts to ensure that no child ever again musehhis heartrending revelation.



